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Introduction

A Humane Solution to a Barbaric Situation

his book challenges the nature, justice, and morality of criminal pun-

ishment in Western civilization. It questions the received history of
criminal punishment; so, of necessity, it focuses-on corporal punishment,
because the history of criminal punishment is largely a history of corporal
punishment (and its extreme form, the death penalty), its transformation
into prison, and eventually the transformation of prison into mass incarcer-
ation. It uncovers the barbaric effects and practices of mass incarceration,
and identifies credible, humane alternatives to the often violent punishments
inflicted on today’s offenders. The overall aim is to bring back a sense of
moderation to criminal punishment, to eliminate punishments of excess
(mass incarceration and the extensive penal and societal harm that it inflicts)
and replace them with'moderate and limited punishments.

Trying to reform criminal punishment is nothing new. For the last
hundred years many reformers have advocated alternatives to incarceration:
rehabilitation,” probation, parole, fines, restorative justice, community ser-
vice, and on and on. But as these alternatives have been introduced, the
more incarceration has increased. So, regardless of their claimed success or
beneficial effects, none of these can be taken seriously as having served as
an alternative to prison. In fact, they may have even contributed to mass
incarceration, since the idea of rehabilitating offenders through prison offers
a ready justification for its existence, and more of it.

I offer two alternatives as a way to rid us of mass incarceration: (1) for
the majority of offenders moderate corporal punishment (MCP), that is,
the precise, limited, temporary, application of pain to the body, carefully
controlled and administered according to specific guidelines; and (2) for
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the very serious and worst of the worst offenders, open incapacitation (OI),
carefully monitored physical incapacitation withour incarceration.

Now, before you slam this book shut or switch off your Kindle, bear
with me. I have come to these alternatives with much trepidation. But I
have concluded that the immediate and long-term penal harm of prison
(even a tiny bit of prison) is so destructive of individual, family, and com-
munity life that we must try something new, even if at first blush it seems
distasteful, cruel, or even immoral. I have come to these two punishment
alternatives to prison after comparing the outcomes of all alternative pun-
ishments according to available scientific data, cutting through the bias
against corporal punishment that pervades the research and penal policy.

It might be argued that if a punishment is even a little bit immoral
(or if you prefer, evil) it should be rejected and surely that is why we dis-
carded the horrendous corporal and capital punishments of the past. Bur if
that were the case, we could not punish at all, especially with prison, for
as I will show, all punishment has an evil side to. it, and that includes very
well-meaning punishments such as rehabilitation.

The fact is that punishment is a very complicated concept, idea, or
practice. All punishment, even the mildest, is a destructive act, always violent
or surreptitiously aggressive. At its extreme, it destroys people’s lives so that
it can restore them. It may create remorse in the punisher as much as, or
more than, in the punished: It is irresistible, always searching for ways to
spread its evil wings.

Three Justifications

Punishment is universally resented, but universally applied. Though it takes
on different forms in different cultures, there are basically three justifications
for its use.

The first is obedience, better known in the criminal justice world as
deterrence—a forward looking justification that secks to ensure that the
infraction will not happen again.

Little Johnny, a four-year-old, lives in center city Philadelphia.
On his way to day care, he breaks away from his mommy and
runs across Lombard Street without looking. A car screeches to
a halt, almost running him over. His mom rushes to him and
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gives him a sharp slap on the legs. In tears, she cries, “Don’t
you ever do that again! You could have been killed!” Johnny
winces, and cries.

If little Johnny repeats his offense, he will get a harder slap. One must be
cruel to be kind, which is why mommies everywhere sometimes cry after
they punish their child, though “Tiger moms” are said to develop a steely
disposition. This natural response by a parent to her child’s infraction, a
practice as old as families have existed, gives credence to what is called the
utilitarian philosophy, a wide-ranging approach to understanding society and
human behavior, popularized and systematized by the English thinkers of
the eighteenth century, Jeremy Bentham its greatest proponent. The hope
that Johnny will not repeat his disobedience is called in the criminal justice
world, individual deterrence. However, not only is'it for his own good,
it is for ours too. Had his siblings or friends been watching the slap, his
punishment would also be called general deterrence, based on the hope that
those witnessing the punishment will also be deterred. The moral basis of
this philosophy is summed up simply: the end justifies the means.! That is,
we want a secure, ordered society (family or community), and a punishment
for disobedience is a means to get it.

The second is deserts, payback, “it serves you right,” or “he asked for
it.” This view of punishment-is commonly referred to in criminal justice as
retribution, its more primitive version, revenge or vengeance.

In Singapore Anuar, a nine-year-old, uses an f-bomb at the dinner
table. His father takes him firmly by the hand to the bathroom.
“Giye me your toothbrush,” he demands. Anuar does as he is
told.'Dad wets it, rubs it on a bar of soap and says, “You used
a very dirty word. Wash your mouth out with soap and water!”
Anuar does as he is told. He has done this before. “I'm sorry!
I'm sorry! I didn’t mean it, I couldnt help it” he cries.

This is a backward looking justification, necessarily brought on the offender
by his own action. It rests on a “categorical imperative” (that is, a blunt
moral assertion) that every wrong deed must be punished because it was
wrong, and most importantly with a punishment that fits the crime. Often
the punishment reflects the offense in some way, hence the punishment of
Anuar is washing out his mouth, from whence came the dirty word.
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The third is redemption and its many close and distant relatives
(restoration, rechabilitation, enlightenment, reform, penitence, community
service, and so on).

In a quiet suburb of San Francisco, three-year-old Billy throws
a tantrum because his mommy refuses to give him a second ice
cream. “That’s it! Time out!” cries mommy. “Go to your corner
and face the wall. You can come back when youre ready to
say youre sorry!” Billy stands in his corner, sobbing. He turns
around. “Face the wall”” calls mommy. But soon she relents,
and goes to him. “Are you ready to say youre sorry?” she asks
tearfully. “Yes mommy, I'm sorry” Mommy gives him a hug.

This approach, which may also include within it elements of the first two
justifications, rests on the assumption that it is through pain and suffering of
punishment that the offender learns his lesson and demonstrates to us that
he truly understands the error of his ways, the horrible effects of his crime.
On the positive side, this justification may have deep religious overtones,
the enlightening functions of suffering that are recognized and practiced by
most of the major religions of the world, whether through self-flagellation,
austere restrictions on bodily movement (the lotus position, for example),
or strict diet. The problem, though, is to suffer in such a visible way that
one’s confession of wrongdoing and expression of remorse are sufficiently
convincing. The way we punish can help the punished to overcome a past
wrongful act.

When toddlers misbehave, mothers everywhere in the West say, “Time
out!” The child is ushered into a selected corner of a room, usually out of
our sight, or, if he has been especially naughty, required to turn and face
the wall, as described above. The type of punishment here is social ostra-
cism, and its severity gauged by the length of time he is required to remain
in the “time out” zone. Mothers of the twentieth century used the most
familiar punishment of “go to your room,” but in the twenty-first century
this punishment doesnt work well because it is not demonstrably painful
enough. If the offender is a teenager, it may be very much what she wants,
to get away from all adults; and for any age child there is plenty to do in
one’s room, where most often one finds all the trinkets of the twenty-first
century: iPads, tablets, computers, electronic games, Lego, TV, and even
books. Like prison for white-collar criminals, it just isnt painful enough.
Parents these days are stuck without the good old alternative expressed in
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the adage “spare the rod and spoil the child,” the punishment philosophy
expressed to his mother by Hamlet, who was very, very naughty, capable
of the cruelest deeds:

I must be cruel only to be kind.
Thus bad begins and worse remains behind.?

Until the twentieth century, punishment had a simple solution. You
whacked the offender, then felt sorry for him and yourself. If only the
offender had not misbehaved, you would not have had to punish. You
do not want to punish, but for the good of all you must. Translated into
eighteenth-century Enlightenment policy, each act of punishment is applied
in the name of civil society. It is the righteousness of religious practice that
relieves the guilt of cruelty, because it is done in the service of good gov-
ernment. It begins at home, where each child is turned into a good family
member and eventually a good citizen. It is for the good of all.

It was during the Enlightenment, as we will see, that the very entrails
of punishment, bodily pain intentionally-inflicted, were torn from criminal
punishment. The direct punishment of the body was abolished in a matter
of several decades, and it was replaced, at the societal level, with the con-
finement of prison, and, within the family and schools, with “time out”
and confinements of various-kinds.

Except, that is not quite what happened. The violence of punishment
of the body continued. to. be applied haphazardly within prisons, as I will
recount often throughout this book. Nor did it go away in families or in
schools, or, at least, it persists. Surveys show that the majority of college
students report having been slapped or hit by parents when they were chil-
dren. In the face of active campaigning, corporal punishment in schools still -
persists in some states of the United States and throughout many countries |
of the world, especially those less developed.?

Two Ways to Punish

There are basically two ways to punish: punish the body directly or confine
the offender’s body in some location or setting. Johnny and Anuar received
bodily punishment. Billy was confined to a place. We should note, though,
that Billy went to his place when told. There will be many occasions in
which he must be taken by the hand or shepherded to that location. In
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other words, even confinement in a place requires for the most part direct
contact with the body of the offender.

Both methods of punishment may also be adjusted according to
severity. Punishments of the body may be swift and temporary (a smack, a
flogging, an electric shock) or drawn out, even permanent (the scarlet letter,
whether branded on the body or worn on clothing, the cutting off of the
hand or testicles, the death penalty).

Confinement may be for long or short terms—in criminal justice, from
days to years or life in prison—and may be adjusted according to intensity,
such as solitary confinement, hard labor, diet, and so on.

There are also techniques to enhance or aggravate each way of punish-
ing. Direct bodily punishment may be applied in sessions spanning several
months and, in practice, is usually combined with imprisonment—the setting
most usual for torture, as we will later see. Bodily punishment is directly
or indirectly always part of the punishment of imprisonment. It is more
difficult to invent a confining punishment of prison that is short, sharp, and
temporary, compared to corporal punishment.that does not require prison.
Shock incarceration, which we will review later, is one such invention. Both
types of punishment may also be enhanced by the use of humiliation, again
expressed and administered in many different ways, but usually in some
kind of public spectacle, or, if in prison, the coercive, physical domination
of inmates by guards or their-designated surrogates.

The Moral Problem of Punishment

As we saw with Johnny’s mom, those who punish are invariably ambivalent
about it, the punisher regretting the necessity to do it. This moral ambiv-
alence is reflected in many societies, if not all. The moral problem with
punishment is that it requires the intentional infliction of pain or suffering
on an individual. As such, it has to be “legitimized,” and so we have crim-
inal laws to do just that. Western civilization has also developed a complex,
chimerical, self-serving way to punish criminals that allows it to pretend
that we do not intentionally inflict pain and suffering on an offender, or,
if we do, it is accidental, so not our fault, even justifiable.* The isolated
and largely secret conditions of prison life provide this moral smokescreen.
In other societies that inflict violent punishment in public, such as most
Islamic societies, the moral justification comes directly from Allah, via the
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Qur’an, interpreted and applied by clerics or mullahs. They therefore do
not need prisons as a moral cover, and, generally, their incarceration rates
are much lower than those in the West.

Criminal punishment serves the morality of cultures in many ways,
as the famed French sociologist Emile Durkheim so well demonstrated one
hundred years ago.” What he did not quite manage to say, however, was
that the enforcement of morality brings with it an inevitable hypocrisy, so
well expressed in Judeo-Christian literature: “There but for the grace of
God go 1.” Durkheim argued that punishing criminals reinforced the feel-
ing of community and cohesiveness of society. It brought people together
in combined moral condemnation of the criminal. It also established the
premise for later scholars such as the great French playwright (and criminal)
Jean Genet, who argued that, because criminals bore the brunt of society’s
morality play, they were sacrificial lambs to the greater morality of society;
saints, not sinners. This view of criminal punishment stereotypes criminals
as scapegoats and those who punish them as motivated by violence in the
name of doing good for society. It is a recipe for excess. It is also why the
language of punishment is replete with nonsense and fabrication,® such as,
for example, the common claim in most textbooks of “corrections,” that
we send criminals to prison “as’ punishment, not for punishment’—that
prisoners are being rehabilitated, not punished.

We point to the violent punishments of days gone by to provide
the fodder for our moral assumptions today, to justify and dismiss the
destructive conditions of prison life. We are fascinated by those ancient
punishments because we cannot imagine applying them today, proof that
what we do must therefore be more enlightened, civilized. After all, we have
replaced them with nonviolent punishments of which we are proud: prison,
probation, ‘parole, community service, counseling, rehabilitation, restorative
justice, work release.

In sum, we need those sins of our fathers to justify what we do today.
We have lost sight of the essential ingredient of punishment, which is pain,
without which punishment cannot be just. Given the confusion of our experts
about criminal punishment, revealed, as we will see, by sentencing chaos
and the fake ambivalence between punishment and treatment, maybe it is
time for a civilized society to reconsider the painful possibilities of criminal
punishment—all the possibilities, including various ways of inflicting pain
that (1) preserve the dignity of both the offender and the punisher, (2) can
be kept under control more reliably compared to prison, (3) are fiscally
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responsible, (4) are more compatible with the retributive and redemptive
justification of punishment, and, for the worst offenders who deserve it,
(5) can, for our protection, incapacitate the worst offenders who deserve
it, without using prison.

Overview of the Book

The book first revisits the received history of criminal punishment, showing
how punishment to excess, the essence of human folly, led us to deny the
scandal of mass incarceration. It then argues that returning to physically
based punishments—moderate corporal punishment (MCP) and open
incapacitation (OI), incapacitation without prison—will break open the
intellectual wall that shields prison from its many failed critics. The moral
superiority of MCP and OI over prison is well demonstrated. Finally, modern
technology can be harnessed to control, administer, and—maybe—normalize
it by reining in the human excesses of criminal punishment by making it
an everyday affair, no longer the spectacular, disruptive, and violent event
it has been in the past.

Chapters 1 through 3 deconstruct the language of civilized punishment
and examine why corporal punishments disappearance in Western civiliza-
tion coincided with the introduction and growth of prison. They compare
the assumed barbarity of corporal punishment in the history of penology
to that of the civilized' punishment that replaced it: prison. They define
what corporal punishment is and is not and distinguish it from torture.
The overall question is, if corporal punishment were replaced by prison, is
there any chance that its reintroduction would replace prison?

In answering this questions, I uncover the basic (and necessary)
hypocrisy upon which all punishment rests and deconstruct the modern
language of punishment, identifying its many distortions and abuses. I show
that aggression is the universal element of all punishment, which drives it
towards excess, clearly revealed in the history of criminal punishment. Finally,
I identify the bureaucratic facilitators of modern criminal punishment: the
corrections establishment and the academy that feeds it.

Chapters 4 and 5 examine in more detail the moral justifications of
punishment in the context of criminal justice. They dissect the strengths
and weaknesses of retribution and deterrence and uncover the bias against
corporal punishment that has caused researchers and policymakers to reject
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corporal punishment in favor of prison. These biases and practices have
contributed to a chaotic criminal punishment system that reeks of injustice
and inequity, exacerbating the already terrible effects of mass incarceration.
Then, in chapter 6, I address the third moral justification for punishment,
redemption in the context of incapacitation (the major justification for the
incarceration of the very serious offenders and the worst of the worst), and
show how they may be incapacitated without prison.

Chapter 7 systematically assesses the range of criminal punishments
available today, including moderate corporal and digital punishments,
according to a set of criteria that assesses the outcomes of all punishment
types. Moderate corporal punishment easily comes out the winner, but then
the question is, to what crimes should MCP be applied? Along the way we
also see that prison, by comparison, suffers from severe moral and practical
defects compared to moderate corporal punishment.

In chapter 8, we look at the tremendous possibilities for refining the
application of moderate corporal punishment that the technologies of the
twenty-first century offer: in effect, the use of robotics to control and apply
both moderate corporal punishment and incapacitation outside of, and
instead of, prison. The great advantage of robotic delivery of punishment
is that it can be applied equitably much more than other punishments and
avoids human error.

Chapter 9 returns tothe question of civilized punishment, comparing
the punishments of Western civilization with those of Islamic civilizations that
use corporal punishments. It asks why is it that the United States has the
highest incarceration rate in the world and Islamic countries generally have
very low incarceration rates? Perhaps prison is not as civilized a punishment
as popularly-assumed? I pursue answers to these questions by examining
how the two approaches to punishment bear up according to the standards
of international human rights and the US Constitution.

In Chapter 10, now freed from the blinders of twentieth-century
thinking about punishment, we look at the possibilities, given the rapid
changes in technology, of what might be the way forward to the end of
punishment as we know it. Wouldnt it be wonderful if we could abolish
punishment completely? Of course, that is a human impossibility. But
there may be ways to make it more flexible, less severe, and less voracious,
especially by first of all getting rid of mass incarceration. In this chapter, I
offer a twelve-step guide to reaching that goal, but I also suggest ways to
blunt the current destructive effects of criminal punishment:
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* “Normalize”—that is, remove the spectacle of—all criminal
punishment.

¢ Remove human error from the administration and control of
criminal punishment by conducting trials, sentencing decisions,
and administration of punishment robotically.

* Create the facility for individuals to punish themselves, instead
of having the state do it, thus eliminating the most invidious
role of punisher against punished.

In 1985, in my book Just and Painful, 1 laid out a powerful argument
for the limited corporal punishment of some criminals. This book goes well
beyond that thesis, shedding light on why that argument was, and still is,
viewed with such shock and even outrage, when the logic and evidence in
its favor far surpass that for prison, least of all mass incarceration. In the
present book, I revisit some of the original arguments, with many additions
demanded by the rapid technological changes-of the past two decades, but,
more importantly, I place them in the historical and philosophical context
of the complicated, verging on tragic, role of punishment in Western civi-
lization, of which the United States is the shining beacon.

And for those of you who just can’t wait to debunk any of what I
have asserted so far, or what'you think I may say in the rest of the book, I
have included an appendix that recounts the common (misguided) criticisms
and my replies that you can refer to at any time.



Chapter One

From Barbaric to Civilized

The Replacement of Corporal Punishment with Prison

Halfway through the twentieth century, we in the West thought we had
progressed nicely and had worked out“a civilized and humane way to
treat criminals. This mutually shared delusion among academic penologists
and practitioners of punishment (that is, the prison bureaucratic complex)
has fostered the incredible growth of prison as a punishment in the West-
ern world and the convenient failure to notice the continuance of violent
punishments in many_countries, especially in the south and east of the
Mediterranean and much. of Southern Asia. Had it not been for the rapid
development of the Internet and global media, this ignorance of the amount
and extent of punishment practices and their heavy presence in every country
of the world-would have continued through to the twenty-first century. Of
course, we need not even mention the daily horrendous violent punishments
and tortures that are a great attraction in cinemas everywhere.! The exotic
violence of criminal punishments (formal and informal) is very much a
part of the cultural life of those who live in the twenty-first century. It is
important to acknowledge that, while adults may be shocked by what they
see, their children will grow up used to seeing these violent punishments.

What are the implications of this global context for criminal pun-
ishments of the West? The daily presence, notoriety even, of the corporal
punishments of Islam and mass media has not yet penetrated the moral
bubble within which those in the West live in respect to punishing crim-
inals. Possibly, we are witnessing a “clash of civilizations” (Huntington’s
thesis)* and a return to the forms of punishment that Western civilization

11
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once condoned, remembering that even then those punishments occurred
within a civilized society.

A Short History of Civilized Punishment

Of the ancient civilizations of our past, the Romans and the Greeks used
corporal punishments extensively. The Romans thought themselves an enlight-
ened and certainly advanced civilization compared to others, such as their
mortal enemies the Parthians, Carthaginians, and the Gauls, all considered
barbarians because they indulged in human sacrifice. Yet at the same time,
the Romans used torture as a matter of course in conducting interrogations,
especially of slaves, whose testimony as witnesses was never allowed unless
obtained under torture. And, at the height (and imminent demise) of the
Roman Republic, the casual use of crucifixion as a death sentence reached its
height when in 71 BCE Crassus crucified some six thousand rebellious slaves
along a stretch of the Via Appia. Still, the Romans considered themselves
civilized. Indeed, theirs was a magnificent civilization, setting the model of
government and rule of law for Western civilization as we know it today.?

In fact, all major civilizations today have used corporal punishment
at one time or another in their long histories. None have totally abolished
it, though they may give the-appearance that they have, and, indeed, at
particular times in history, corporal punishment has ebbed and flowed.*
Today, in the United States and other western countries, it is an officially
forbidden method of judicial punishment, but has been replaced with an all
embracing form ‘of corporal punishment, one that allows for the possibility
to pretend that it is not corporal punishment—prison.

It is very hard to defend prison as an enlightened or civilized pun-
ishment, particularly as it is slowly coming to light how many lives are
destroyed by this blunt, negligent, unenlightened, irresponsible punishment.
For every individual locked up in prison (now close to two million in the
United States), there are countless relatives and family members deprived
of a livelihood; whole neighborhoods are devastated by prison.’

It is likely that the rise of prison is the direct result of the abolition of
corporal punishment. The detailed history of the demise of corporal punish-
ment in the West is yet to be written, though what happened to corporal
punishment is what is now happening to prison: it was used to excess and
it came to a point where (powerful) people said enough is enough. It took
but a few outrageous cases of cruel and destructive use of corporal punish-
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ment to bring about its abolition, and this occurred in different parts of
the Western world. Perhaps the most famous was the 250 lashes laid on a
Brazilian sailor in 1910 that resulted in the one-week Revolt of the Whip
in Rio de Janeiro.®

While the maximum number of lashes was originally set at forty in
the Bible (Deuteronomy 25:2-3), the number administered far exceeded that
biblical limit, especially in venues such as the military and navies of many
Western countries, where discipline was brutally enforced.” The numbers
of lashes had increased enormously by the end of the nineteenth century.
General George Washington petitioned the Continental Congress in 1776
to increase the number of allowed lashes to one hundred from its then
thirty-nine. And in 1781 he requested authority to impose up to five hun-
dred lashes. The reason, it has been suggested, was that this helped fill the
“punishment gap” between one hundred lashes and the death penalty.® The
campaign against the death penalty led by Charles Dickens probably resulted
in an excessive use of corporal punishment in England; it filled the void left
by the movement of capital (not corporal) punishment behind prison walls.
Furthermore, since many criminals were shipped off to Australia and other
British colonies, they became subject to the corporal punishments of the
ships they inhabited and of the indentured servitude they served in Australia.

The early forerunner of mass incarceration, solitary confinement,
replaced whipping when it'was abolished by the US Navy in 1850. Many
naval officers argued that solitary confinement was far more brutal and less
humane than was whipping. They also argued that it punished the inno-
cent, since the absence of one sailor in solitary placed a higher workload
on remaining workers.’

Leading up to this climate, the time of the “Enlightenment” in Europe,
movements. arose to reduce or abolish whipping. This occurred in Russia'®
and throughout Europe, in favor of various forms of incarceration, the
punishment of the “soul” rather than the body, as popularized by French
philosopher Michel Foucault in his classic Discipline and Punish, who was
perhaps the first to recognize the insidious governmental value of prison asa
punishment and of the parallel asylums for lunatics."" There were two main
reasons for the movements against corporal punishments: they had been used
in excess (a danger of all punishments), and their public nature was too
much of a spectacle, an insult to the refined lives of those who lived above
the rabble.'”” What better way to cover up the dreadful truth of a civilized
society than to hide away in prison the wanton violence done to those who
break the laws, hopefully never to be heard of again, and, of course, in a
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place where corporal punishments have (and do) run riot within the secrecy
of prison walls. It is important to understand that corporal punishment was
not replaced by prison, a myth promoted by twentieth-century scholars. It
was simply moved behind prison walls."

Until the twentieth century, punishment was first and foremost a
spectator sport. With few exceptions, depictions of corporal punishment
throughout history show large numbers of onlookers. Its central characteristic
was to humiliate to the point that the emotions of the crowd would be
both piqued and conflicted. Could one not feel sorry for another reduced
to the levels of subjection by the lash, blood pouring from the wounds,
or constrained to the whipping post in the town square, shackled to the
pillory or stocks? But the objects of punishment were, after all, criminals
who had committed offenses against others, or, worse, against the society
of onlookers. There is an embedded sense of satisfaction and even pleasure
out of seeing someone get what they deserve.

Yet it is an uneasy satisfaction, at bottom full of anguish; it is a
sentiment poised on top of a persistent, gnawing guilt. The entire edifice
of crime and punishment sits precariously.-on a deep hypocrisy, revealed by
Jesus when he said, “Let him who is without sin cast the first stone” (John
8:7). Or, its twenty-first-century cynical version, “Better him than me!” It
is the price we pay (well worth it) for the rule of law. The trouble is that
historically it has been very-difficult to keep the need to punish under
control. There is the constant demand for more.

On the surface of it, watching someone receive corporal punishment
brings great clarity and simplicity to the arrangements of social life. It is
comforting because the subjection of another through punishment is for
something special; it is for a guarantee of order. For social order to exist,
rules must be obeyed, individuals must of necessity give themselves up to
the rule of order. And if they will not willingly do so, they must be forced
to do so. The Enlightenment thinkers of the eighteenth century were almost
unanimous on this point (though they did go wobbly at times, especially
Rousseau), so well expressed by Rousseau’s complaint that “man is born free
but everywhere is in chains.” Thinkers such as Rousseau, Voltaire, and the
father of criminal justice, Cesare Beccaria, viewed the intentional infliction
of pain by one human on another as an evil in itself that could be justified
only by the rule of law."* As a justification for criminal punishment, this
was not a new idea. It was the ancient Romans who invented the secular
justification for punishment based on a constitution (of sorts).”” Criminal
punishment was justified on the basis of the survival of the Roman Republic
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(and later the Empire), its social order, and, of course, its commerce. As the
Enlightenment thinkers all knew, punishment was the price paid for social
order; individual liberty (and commerce) was not possible without it. Their
ideas grew directly from the Greco-Roman philosophy and law with which
they were, to a man, well versed.

It was the spectacle of corporal punishment that upset the Enlightenment
thinkers. It was why eventually, thanks to Charles Dickens, the administration
of the death penalty was removed to behind prison walls—in lieu of its
abolition. What better argument against the spectacle of corporal punishment
could be made than the famous scene of Madame Defarge sitting beside
the platform of the guillotine watching the heads roll, the blood pour off
the platform. Depending on whose side one was on, the beheadings were
either unjust, well deserved, or both! It was why, in his famous argument
against the death penalty almost a century before Dickens, Beccaria made
the seemingly unconvincing argument at the time that life in prison was a
far more painful substitute for the death penalty, an argument subsequently
taken seriously by those who eventually achieved the abolition of the death
penalty in England and elsewhere.'® The monolithic Eastern State Penitentiary
in Philadelphia, opened in 1829 marked the abolition of public corporal
punishments and the dramatic reduction of the death penalty in America.”

All the humiliation accompanying punishment should be enough to
convince us that any kind of punishment that is done in public should be
forbidden. It is so degrading. But the philosopher Kevin Murtagh defends
corporal punishment by arguing that it is not necessarily degrading—mainly,
I think, to the one punished, not so much to the person or organization
administering the punishment.’® One might argue that degrading or humil-
iating an offender through punishment is not necessarily in itself bad, if it
can be shown that the offender deserved it. And it may well be the case
that it is a good thing if the person or organization administering the
punishment is degraded by it; a solid reminder that what is being done to
another person is something that we would all rather not do, a necessary
evil? The trouble is that modern society has developed ways to avoid taking
the responsibility for administering punishment, thus avoiding the degra-
dation of the punisher by hiding punishment away inside the bureaucratic -
prison complex.

There are many reasons why the demand for punishment can never
be fully satisfied. The only twentieth-century historian of corporal punish-
ment, George Ryley Scott, was convinced that it was sex.”” His History of
Corporal Punishment, published in 1938, was based on a Freudian view of



16 CIVILIZATION AND BARBARISM

the close relationship between sex and violence, that there were cases (he
never said how many) where whipping excited the sexual desire and that
therefore corporal punishment should be abolished. His book was not so
much a history of corporal punishment, but a catalogue of horrors, sadism
and masochism lavishly mentioned throughout.? If he is right, then we have
to conclude that Muslims are a sex-driven lot, since corporal punishment
occupies an important place in the range of punishments inflicted by Shari’a
law.! More on this in chapter 9.

Corporal punishments shock the sensibilities of the Western world.
Twenty-first-century Shari’a law has come suddenly into view, migrating from
the East to the West at a rapid rate via the massive migration to Europe
and North America of refugees from North Africa. The growing Muslim
immigrant populations in Western countries have also begun to campaign
for the introduction of Shari’a law within their adopted countries. In the
US elections in November 2015, Hamtramck, Michigan, made history by
electing an Islamic majority to its city council. At least one poll in 2015
found that 51 percent of American Muslims_preferred Shari’a law over the
American Constitution.”” And, according to media reports, there are over
eighty-four Shari’a courts in the United Kingdom, and London now has a
Muslim mayor. This may indicate'a coming clash—or conjoining—if it is
not already here, of punishment cultures, which I will discuss more fully in
chapter 9. For the moment, claiming that we do not do corporal punishment
in a civilized (Western) society demeans Islam as a civilization in its own
right, does it not? Perhaps.its use of corporal punishment is not barbaric,
but civilized?® I will pursue the ideas of civilized and barbaric punishments
in further detail 'in"the next chapter.

In sum; prior to the eighteenth century, the history of criminal pun-
ishment in Western civilization has been essentially the history of corporal
punishment and aggravated forms of the death penalty. Then a transition
began where criminals were sentenced to indentured servitude, criminals were
transported to the colonies during Western imperialism, and, finally, there
was the building of prisons. But the most significant change in punishment
practice as prisons gained hold was the shifting behind prison walls of both
the death penalty and corporal punishment. The significant change, then,
was away from the public display of criminal punishment. The violence
committed against criminals inside prison was hidden from public view.
Strictly speaking, corporal punishment did not stop, and, some would argue
today, has never stopped behind prison walls. In other words, the central
civilizing feature of criminal punishment was its secrecy not the disuse of



From BarBaric To CIVILIZED 17

violence. And, from the establishment of prisons to this day, this civilized
feature of prison has been enabled by the legion of reformers and reforms
that never question the existence of prison but offer ways in which it may
be made more humanitarian. This is no different than trying to reform
how to inflict the death penalty, a more humane way of killing people, or
how to torture humanely.

But we are a civilized people, aren’t we? We don’t want officially to
hurt people, unless we absolutely have to. Isn’t that the credo of a civilized
society? And if we absolutely have to, we should punish as little as possi-
ble. Is that not so? Such was the ethic of the eighteenth-century reformers
such as Beccaria and Bentham, utilitarian to the core. And did you know
that neither was totally against corporal punishment (though they were
against cruelty)? So maybe we should reconsider corporal punishment and
ask whether there is a way to civilize it that does not depend on prison
as a substitute. Maybe we could turn it around and show that, carefully
controlled and brought back into public view, corporal punishment would
turn out to be more humane and more civilized than prison.






Chapter Two

From Civilized to Barbaric

Prison, the Civilized Punishment,

Violates both Body and Mind

e think of bodily punishments with-repugnance because they have been

historically linked to the process of torture. But painful punishment
is clearly distinguishable from totture, as we will see. And, although severe
bodily punishments were used in English criminal justice until less than a
couple of hundred years ago, there is very little evidence that the process
of torture as it was used-in continental Europe ever took hold in England.!
Therefore, there must be additional reasons for our revulsion. “It is because
we are civilized,” we say. “We don’t do that sort of thing anymore.” We are
a civilized people; and so we are naturally revolted by barbarities. But what
are barbarous-acts? And are they the opposite of civilized acts? There are
three ingredients of punishments that represent the essence of barbarism:
mutilation, excess, and violence.

The Body of Mutilation

The prototype of the barbaric act of mudilation is that of killing and eating
another human being, cannibalism.” The savagery of our past history can-
not be denied, and, indeed, is still recognized on the battlefield. Yes, our
history is also full of great altruism and kindness, but we must recognize
that there is an underside to our precariously civilized state. Even though
we in the West gave up eating each other very early in human history, we

19
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were unable to give up mangling the bodies of criminals and prisoners
of war until very late indeed—some would say only half a century ago,
if we consider the atrocities of the Vietham War. But perhaps not at all,
if we include the atrocities of the war in former Yugoslavia as part of the
“progress” of Western civilization. And if we include the “Middle East” as
part of the civilized world (Islam, after all, has common roots with the
Judeo-Christian civilization), such atrocious attacks on the body are still
with us,® thanks in part to ISIS.*

Our revulsion at mutilations is also conditioned by the fact that we
have, in large part, become “disembodied” in our relationships with each
other. Much more emphasis is placed today on the person as a_“psycholog-
ical entity” than on a person as a “thing” or “body,” as was, pethaps, the
perception of people in the days when slavery was considered the normal
state of affairs; days not long gone, and, in parts of Africa, still with us,
even flaunted by such groups as ISIS.

In the West, the mid—twentieth century gave birth to the culture of
“narcissism”—that is, love of one’s own body or self,’ expressed through
the extreme view of the body as being inviolable, sacred, private, except for
very specific sexual and medical purposes. This change in the perception of
the person probably remains true today,® though it is expressed through the
obsession of youth with social ‘media and other means of interaction that
do not require a physical other.”

Mutilating punishments are, then, barbaric because they violate the
body’s integrity, which is a value we have come to respect in our (Western)
civilization, and because they seem like a throwback to our cannibalistic
past. But the resolution of the problem of barbarity is not that simple,
where punishment is concerned. We must recognize that this explanation is
culture-centric. The variations in the use of mutilating punishments across
cultures, particularly in Islamic culture, should give us pause for thought.
We should recognize that to call any punishment barbaric is to apply a blunt
value judgment, and certainly to say that we do not use such a punishment
is no cause for moral superiority, especially in an age that, by inaction or
indifference, fosters mass incarceration—a form of criminal punishment that
is universally considered to be civilized.

We say that prison was introduced as a “civilized” punishment if we
subscribe to the idea that there is some “progress” from barbaric to civilized
in the history of punishment?® or if, even putting aside this sticky question,
we merely claim that prison took the place of the mutilating punishments
of the past. Apart from the fact that prison actually permits the violation
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of the body by default (violence and rape in prison), one may also argue
that it is based on the idea of mutilating the very soul of the prisoner. So
one might speculate whether it would be more humane to do less of the
mentally and physically mutilating punishment of prison and use a moderate
amount of corporal punishment instead, especially of the kind that is less
injurious of the body, that leaves no lasting mark at all.

This idea may seem incredible, but there is a variety of corporal pun-
ishments available, some of which are much less mutilating, or, indeed, may
not be mutilating at all. For example, electric shock (“electronic flogging,”
not to be confused with electroconvulsive therapy), properly applied, leaves
no bodily scars or mutilations, so does not leave behind it the stigmata
(physical and mental) that go with bodily mutilation. Most important, as
we will see in chapters 7 and 8, it can be administered in a.very brief time,
seconds if need be, so that the actual period of violation of the individual
may be kept at a minimum. All other bodily punishments of history have
been unable (or their advocates unwilling) to avoid this violation of body
and mind. Electronic flogging avoids that violation—but only if it is not
used in excess.

Excess

The punishments of the eighteenth and early nineteenth centuries in England
were clearly excessive: people could be hanged just for stealing a loaf of bread!
There were two important and illuminating reasons why these punishments
were so excessive: One was the ancient idea that the body or parts of the
body should be punished by analogy.” The other, and the more important,
was that 'the ‘rulers of England callously used the criminal law to terrify
the common people into obedience (we call it “deterrence” today). This
occurred especially at the end of the eighteenth century, when the rulers
were concerned that there might be an uprising of the “dangerous classes,”
as had occurred in the revolutions of France and America.'

Punishment by analogy to the body was common enough throughout
Europe. On November 7, 1817, the severed head of Jeremiah Brandreth was
held up to the London crowd as the source of the traitor’s crime. Sometimes
the offender’s heart was cut out, transfixed to his open hand, then held
before his face with the words, “Here is your heart.”!" These were intricate
punishments designed to get to the very depths of the criminal disposition.
The seat of the criminal’s guilc was wrenched out of her in no uncertain
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terms. Today, it might be said, we do not do this because we consider that
the seat of guilt lies in the mind, not the body.

But these punishments are also aggravated forms of either corporal
punishment or capital punishment, and as such they may be said to be
unintentionally excessive, because their overriding aim was to punish the
crime by analogy to the body, not to administer as much pain as possible.
The analogical function of these punishments (that is, trying to reflect the
crime in the punishment, essentially retribution), however, also made it
easy to pervert their use for other purposes, namely, those of deterrence.
The transformation of analogical punishments into deterrent punishments
occurred when the punishment was made exemplary: by punishing publicly,
by adding words of admonishment, such as, “Behold the head of a traitor,”
and by graphically communicating the punishment to the populace, such as
placing the dismembered limbs of the offender on public display.

The educative function of analogical punishment that is really a basic
form of retribution (as we saw in the introduction and will revisit in chapter
4) has been largely lost in our use of punishment today. It has been displaced
by a deterrent function, that is, the use of deserved punishments for a util-
itarian purpose. In the case of eighteenth-century England, the purpose was
to terrorize the populace into submission: Excesses of punishment resulted,
by which we mean that the severity of the punishments often was out of
proportion to the crime (thatis, death for a petty theft, a punishment that
did not reflect the crime at all). This is a widely recognized defect in the
utilitarian justification for punishment, of which the deterrence principle is
a part. It is unable to set limits on particular punishments. That is, provided
that one can makean argument that some greater good can be obtained by
using some outrageous punishment as an example to others (and this may
include the ‘punishment even of an innocent person, if it can be shown
that the evil of doing so is overcome by the good achieved by the ultimate
goal), one can claim that it is morally defensible. A clear cause of excess,
therefore, is the sheer force of the utilitarian ethic that will press for more
and more punishment by example. In the era of bodily punishment, this led
to excessive use of punishments that we find easy to pronounce as barbaric,
and which we have rightly eliminated from our punishment repertoire.

Note that the exemplary punishment of retribution is not intended to
set an example of fear to others at all. Rather, it is intended to enlighten
or embellish the significance of the crime both to the criminal and society.
The idea is not to frighten individuals into submission (although that may
happen), but rather for all to learn together about the evil of the offense
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committed. We shall have more to say about this aspect of retribution
shortly, when we consider the important practice of punishing publicly. In
sum, it is an error to confuse the excesses of punishment with the types
of punishment. Not all corporal punishments mutilate. Not all corporal
punishments in and of themselves are excessive (but corporal punishments
are widely believed to be “excessive” simply because they are corporal). For
example, the paddle has been used since time immemorial, but used with
restraing, there are few who would say it is “barbaric” (though one may
disapprove of it for other reasons). If we do say that it is barbaric, we are
forced to admit that we are not a very civilized people at all, since it is
widely used in the United States and many countries of the world as a
method of disciplining children." But if it is used to excess, as was whip-
ping, that is another matter.

The reasons whipping became excessive are two: the highly utilitarian
purposes to which it has been put (discipline in the navy), and the fact that
it is a numerically based punishment—the numerical base, of course, being
another product of the “civilizing process.” -A brief look at the history of
whipping demonstrates the interesting relationship between barbarity and
what one might call “civilized excess.”

Whipping is probably the oldest numerically based punishment we
have, making it possible to calculatein an abstract way the proportion of the
punishment to the crime. This-is what makes whipping and similar temporary
corporal punishments “civilized.” However, the abstraction of the relation
between the crime and the punishment—that is, having to translate the
seriousness of the particular crime into the one dimension of whipping—sets
the path to excessive punishments. Sentences may be pronounced with little
regard for the concrete facts of the punishment, since the abstraction, the
numerical sentence, blurs the real differences in severity of the punishment
both as administered and as it is felt by the offender. The one punished
certainly knows the difference between, say, thirty lashes and fifty lashes.
But to the judge or legislator the difference between thirty and fifty lashes
is never felt or even comprehended as anything but an abstract number.

In eighteenth- and nineteenth-century England, this is exactly what
happened, and it occurred especially in the navies of the imperial nations
of the time,"® where whipping was the sole form of punishment for serious
and minor offenses alike, since many of these offenses could be dealt with
summarily by the captain of the ship. The use of numbers to define the
differences between the seriousness of offenses reached bizarre proportions
in the military and navy, where the practice of whipping was much older
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than in the criminal justice arena. It reached its gravest proportions in the
late eighteenth and early nineteenth centuries, when punishments of one
or two hundred lashes were common.™

The actual number of lashes was always prescribed by the captain or
commanding officer; whatever written laws or rules there were did not state
the specific number of lashes for a specific offense, though they did in some
jurisdictions specify a maximum. The main reason for this was that most
offenses were of a summary nature, so that such offenses as “disobedience”
or “drunkenness” were commonly punished by severe whippings. Although
whipping in general was the prescribed punishment for most offenses, when
it came down to giving the order to punish, the commanding officer always
specified the number of lashes. Some also claim that the large majority of
those punished was not subjected to more than twenty-five lashes, although
the records reported in Zhe Punishment Response would not suggest this.”
Fifty or more would seem to have been quite common, and this got worse
and worse as the eighteenth century wore on.

During the British Royal Commission-on whipping, conducted by
the Royal Navy in 1835-1836, a strong argument for its retention was that
it was a milder punishment than the death penalty, which was a common
punishment for quite minor offenses. There was a famous case of a sailor
being sentenced to death for flipping a button at a superior officer.

It is of great interest to note that the actual number of lashes was not
prescribed in English criminal law until quite late. Whipping, when it was
applied with other punishments, was not prescribed in terms of number of
lashes. Sentences typically pronounced that the offender be “whipped at the
cart’s tail,” withoue reference to the number of strokes. The only suggestion
of “how much” was implied in the distance the offender was to be dragged
by the horse and cart.'

In 1539, under the rule of Henry VIII, the infamous Whipping Act,
which was designed to punish vagrants, never stated the number of lashes.
It simply ordered that the offenders were to be “tied to the end of the cart
naked, and beaten with whips throughout each market town dll the body
shall be bloody by reason of such whipping.” Fifty years later, the cart’s tail
was eliminated, and the whipping posts erected. This served the purpose of
focusing the punishment specifically upon the whipping itself, and it was
at this time that the actual number of strokes was legislated. Note that this
was introduced as a reform, since it was thought that by using the post,
the number of lashes could be counted more easily than if the whipping
were administered to a moving body!
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We may conclude that for criminal punishment by whipping there
was no clear concern with matching the numerical amount of whipping
to the particular crime until the end of the sixteenth century. Rather, it
was added into the mixture of punishments that often included the pillory,
ridicule, branding, being paraded through the streets sitting on a horse
facing its tail, and all manner of demonstrative punishments. The focus
of the punishments was on making a clear link between the quality of the
crime and the guality of a punishment. There was no attempt to punish in
proportion by matching amount for amount as we do today. It was only
when whipping posts were erected, focusing the punishment more clearly
on a stationary object, that we had the judicial requirement of the number
of lashes to be administered. Even here, so long as other punishments were
still administered, as were the pillory and the stocks, there was little attention
paid to the number of lashes.

While legislating the number of lashes introduced limits to the amount
of whipping, there were still effectively no limits with many of its corollary
punishments. The pillory, for example, could lead to a death penalty if the
offender happened to be unpopular with-the street crowds that were likely
to pelt him with stones. We do not see clear trends towards the necessity
to introduce limits into the amount of punishment until Jeremy Bentham
in the eighteenth century, who pronounced the utilitarian dictum that the
evil of the pain must be only just enough to outweigh the pleasure of the
offense. But this method of arriving at limits also has its difficulties, since it
still requires a highly abstract assessment of how serious the particular offense
is (or, in Bentham’s'words, how much pleasure could be derived from it).

With the introduction of the numerical sentencing of offenders—
whipping, prison, and transportation to the colonies—the qualitative base
for the punishment very quickly disappeared, and led to the horrendous
punishments of several hundred strokes of the lash, many years in prison, or
many years transportation. The bizarre lengths that these sentences reached,
hundreds of strokes of the lash in the olden days and many years in prison
today, have been cut loose from their links to the crimes for which they
were legislated. The numbers have developed a life of their own, and have
become, in a sense, limitless.

Modern sentencing practice and penal philosophy easily demonstrate
how numbers have taken the place of the concrete application of punish-
ment. It has become a common practice of hard-nosed judges in cases of
very serious crimes to “stack” a series of sentences on top of each other
for a variety of crimes of which the offender has been convicted, with the
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result that some criminals are sentenced to over one hundred years in prison.
Although it may be said that one motivation of the judges in handing
down such sentences is to make sure that the offender never sees the light
of day again, it is also clear that the numbers have very little to do with
the concrete quality of the punishment. That is, it is simply impossible for
a criminal to spend over one hundred years in prison.

Here is an even more convincing example. It is the claim of penol-
ogists who say they are enlightened that the offender is sent to prison as
punishment, not for punishment, a sophistry that I mentioned in the intro-
duction. This is clearly a symbolic transformation of a concrete punishment
into numbers alone. We are told to be satisfied merely with the sentence
of so many years, that is, it is the sentence itself that we are supposed to
accept as the appropriate punishment, not the pains that go with a punitive
sentence. This splitting of the punishment from the sentence opens the
door to excess of any punishment, whether incredibly harsh (the pains of
imprisonment) or incredibly soft (nothing—that is, a suspended sentence,
early parole, “treatment,” etc.).

Numbers are, though, essential for modern punishment practice, as we
will see in chapters 7 and 8. It is a matter of how they are applied and to
what punishment; decisions that may rest not only with judges, but with
prosecutors, defense lawyers, and legislators.

Violence

According to enlightened thinkers the essential element of any civilization is
its ability to-cast off the violence of human (or animal) nature from which
it was born. The traditional picture is that of the war of all against all, as
Hobbes popularized it, contrasted with an ordered, nonviolent society. It
is the latter, of course, that is claimed to be “civilized.” Many books have
been written about this controversy, some flatly denying that there was ever
anything faintly resembling the “primal horde” in our tribal history, others
claiming that the dormant (and often festering) feature of today’s society
is in fact violence."”

We can almost avoid this controversy by approaching the question
from another direction. Great writers of different disciplines have concluded
that what sets a civilized society apart from a barbaric one is the capacity
to symbolize, to solve problems abstractly.'® By this argument, we may say
that the attempt to transform concrete punishments, such as mutilating or
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violent punishments, into abstract punishments, such as numbers of years in
prison, was a civilizing process. If this is the case, we should be prepared to
defend prison and other numerically based punishments as civilized rather
than barbaric.

This argument works pretty well, except for a couple of embarrassing
details. First, it does work if we confine the argument to an observation of
Western civilization and ignore all the other civilizations that use violent
punishments, such as most of the countries of North Africa” and other
Islamic countries where Shari’a law still pertains. But is it acceptable to
label Islamic Shari’a law punishments that mutilate the body as “barbaric”?

The second difficulty rests with the word “civilized.” The earliest use of
the word, certainly the most common use of it, was by the Romans, who
coined the word to define themselves. Theirs was a_civilized society that
fought the barbarian hordes (so labelled by the Romans), such as the Gauls
and others. In many respects, their deliberative politics, social organization,
art, markets, and infrastructures formed the basis of what today we think of
as essential to our Western civilized society. But the Roman civilization was
poised on an incredibly violent society, even during times of peace. During
the famous Pax Romana of Augustus, a couple of wars were still fought
(and those battles, typical of the time, produced many thousands killed, all
in hand-to-hand combat). And, of course, that same civilized society pretty
much invented crucifixion“as-a mass punishment.”’

The great contradiction in which we find ourselves when we defend
the abstracted punishments that have replaced the violent mutilations of
the body is that, by the very nature of their abstraction, they are less able
to satisfy the essential demands of retribution, which it might even be
admitted are“primitive” in the sense that they are many thousands of years
old, perhaps embedded in our DNA.?' As a result, there is today a constant
pressure for more and more punishment and more and more violence.
Perhaps this dilemma of Western civilization is no better depicted than by
the popularity of the hit TV series Game of Thrones, a soap opera driven
by vengeance, retribution, and as much gory mudilation as possible (not to
mention sex), set in an imaginary civilization that is a mixture of ancient,
modern, and futuristic cultures.

Is there a way out of this dilemma?

The extended punishment of prison, quantified by time, offers what
appears to be the only substitute for those violent punishments that we
think violent criminals deserve. The transformation of violent punishments
into prison is something more than an abstraction, though. We may argue
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that prison, used with a clearly retributive purpose—that is, with the inten-
tion of inflicting pain on the offender—may reflect certain elements of the
criminal’s offense. For example, it seems appropriate that if a mugger has
inflicted lasting injury on a victim, prison should inflict lasting pain on the
mugger. There are additional ways in which prison may be made to match
the crime or criminal, such as, for example, hard labor, solitary confinement
of various kinds, diet restriction, and so on.

However, in drawing these conclusions in favor of abstract punish-
ments, we must be aware of the clear danger of using such punishments.
They separate us from the concrete fact of retribution, the concrete fact
being that we must fée/ that punishment has been done. When corporal
punishment is used, there is no doubt about our feeling that punishment
has been done, because everyone has at some time in their lives experienced
pain (whether at the dentist or at the hands of a parent).”” In contrast, very
few have experienced the chronic pain of prison, so we are insulated from
such a punishment,” unable to identify with the pains that it inflicts. Is this
a serious defect of prison as a punishment? Yes it is, and the reason lies in
an element of retribution that we have not yet considered in sufficient detail.

Punishment Must Be Done (aka the Rule of Law)

We must feel that punishment is done. A punishment must not only fit
the quality of the crime but also the quality of the feeling or sentiment
that law-abiding people have about the crime of which they personally have
not been convicted (though they may be guilty of it). Thus, the stoning
to death of-an adulterer in early biblical law was an entirely appropriate
punishment, the deep psychology of which was so clearly unearthed much
later by Christ’s challenge noted earlier: “Let he who is without sin cast the
first stone.” Each stone was a missile of guilt transferred from the punisher
to the punished, from the “innocent” to the “guilty.” The offender becomes
the repository of society’s guilt. The Christian religion is based on this very
fact: Christ died for the sins of all. This close link between the punisher and
the punished is why in most, if not all, civilized societies minute attention
is paid to the process of finding of guilt of the accused, to ensure that the
punished truly is guilty, the degree of certainty matching directly the feeling
of justice on the part of the punisher (you and me, that is).

This is a crucial point to understand about the civilized psychology
of retribution. It is not simply a statement of the crime-punishment con-



From CrviLizEDp TO BARBARIC 29

nection, the expression of an inherent logic so popularized by Kant. It is
the expression of an irrational force: the inherent power of the logic derives
from the mass sentiment that underlies much of what we do to criminals,
that produces the elaborate rituals of the courtroom designed to reflect the
solid unquestionable base of the rule of law.** 7hey are the criminals, we
are the law abiding.

Civilizing Punishment by Hiding It

The elaborate rituals of the courtroom have taken the place of punishment
itself, a fact that we will consider in more detail in chapter 4. Earlier gen-
erations were well aware, in the deepest personal terms, of what punishment
was all about when they witnessed a hanging or public whipping; the more
the criminal suffered, the more law abiding felt the spectators. Unfortunately,
modern criminal punishment no longer openly serves this need. Instead,
the state punishes in the complete secrecy of prison.

What could we do to make prisons and other abstract punishments
fulfill this basic need? The obvious answer is to make sure that the punishment
is public, that people are made well aware of the pains that are inflicted
in prison. This would mean opening up the prisons to the public, as they
were in the early days of prisons in eighteenth-century England. For security
reasons, it is very unlikely that prisons could be made public today. Besides,
the additional pain inflicted on the inmates of prisons could not bear such
scrutiny. And if corporal punishment were introduced as a substitute for
prison, it would-have to be public. This is one aspect of punishment that
Shari’a law-gor right, as we will see in chapter 9.

There is ‘another very important advantage to making punishments
public, especially in relation to prison: it may help to mitigate their credibil-
ity. The media commonly reports examples of prison as “soft” punishment,
which conveys to the public the mistaken idea that prisons are not painful
enough. For example:

Convict Thomas White of Arapahoe has served eight months
of a 1 to 10 year term in a Wyoming State prison farm for
breaking and entering, and for parole violations. He has been
allowed on a number of “supervised excursions,” and this time
it was to a drive-in movie with a prison guard and three other
inmates. The movie was appropriately titled, Escape from New
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York, in which the whole of Manhattan is depicted as a max-
imum security prison. White went to the bathroom . . . and
never came back.”

However, not only does the media obfuscate what the true pains of prison
are, the prison bureaucratic complex indulges in considerable deception.
For example, take the official statement of the mission of the Crittendon
County Detention Center, Marion, Kentucky:

. to set the standards utilizing progressive and proactive pro-
grams, custody, and services which make the most effective use
of available resources to protect the public, preserve the integrity
of the law, promote community involvement, and return the
offender to society with professional and ethical behavior.”

Yet, in the 2016 case of Madden v. Parnell,”” Madden was held in that jail
in a condition of acute overcrowding. According to Madden, “the cell holds
20 inmates. At all times there was between 6-20 people sleeping on the
floor . . . one shower and two toilets .. .'no room to hardly walk around
the cell.”?®

Madden’s suit was overturned, citing the landmark Supreme Court
case of Rhodes v. Chapman, in-which prison overcrowding was found not to
be a violation of the Eighth Amendment of the Constitution against cruel
and unusual punishment.

The alert reader will realize that public punishment could only go part
of the way to preventing punishment excess. Since whipping was used to
excess in thepast and its use was essentially public, the problem of excessive
punishment cannot lie entirely with prison or lack of public awareness of
its pain. There are other steps we may take to place limits on numerically
based punishments, but a discussion of these must wait until we consider
the sentencing process itself in chapters 4 and 5. This is because choosing
punishments, in actual practice, is a highly abstract undertaking today and
there is much research on how these decisions are made and who should
make them. Comparing the effectiveness of punishments is also a very
challenging exercise, as we will see in chapter 7.

However, what should now be clear is that if we stand back and look
objectively at all past punishment practices described so far that are intended
to hurt the offender (that is, real punishments), corporal punishments are
demonstrably no worse than prison, and, as I will argue later, they offer
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a much better prospect to place limits on punishment, to ensure that any
punishment administered, including corporal punishment, is moderate and
not excessive.

If you are not yet convinced, perhaps the next chapter will do it.






Chapter Three

Rethinking Corporal Punishment

Corporal Punishment Is Not Torture, nor Is It Barbaric

What Corporal Punishment 'Is and Is Not

he difficulty with many definitions of corporal punishment found in
the literature is that they fail to distinguish the mechanical process from
the justification for applying the punishment. They almost always sneak into
the definition a value judgment as to its negative or barbaric characteristics.
Here are some examples:

Corporal punishment may be taken to mean the infliction of
ritualized physical pain or ordeal, the primary object of which is
to bind. the recipient or observer to the rules, norms, or customs
of a larger social institution.'

Corporal punishment is a form of physical punishment that
involves the deliberate infliction of pain in order to punish a
person convicted of a crime or as retribution for a perceived
offense, including physical chastisement such as spanking, pad-
dling, or caning of minors by parents, guardians, or school or
other officials.?

Both of the above definitions try to do too much. The first suggests that it
is ritualistic and therefore lacking in substance. Yet its purpose is to bind
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the individual to society, perhaps a positive outcome. The second example
goes further and is much more complicated. It must be for an infraction,
yet that is required for all punishment. No matter what its type, punish-
ment must be for an offense against a rule; otherwise, it is not punishment
but violence (or abuse). As for retribution, it is not intrinsic to corporal
punishment. It is a feature of all punishment.

Another problem in defining corporal punishment is that those who
define torture often equate this with corporal punishment,’ or, if they do not,
they invariably include corporal punishment within a discussion of torture.*
For example, the United Nations General Assembly definition of torture,
“. .. the intentional infliction by agents of the
state of severe physical or mental suffering . . .”;° and the World Medical

announced in 1984, was

Association, in 1975, defined torture® as “. . . the deliberate; systematic, or
wanton infliction of physical or mental suffering by one or more persons,
acting alone or on orders of any authority to force another person to yield
information, to make a confession, or for any other reason.”” This definition
obviously also includes corporal punishment, even if'it were legally prescribed
for an offense, that is, “judicial corporal punishment.”

Other definitions expand the boundary of corporal punishment, as
does the Merriam-Webster Unabridged online:

Punishment applied to-the body of an offender including the
death penalty, whipping, and imprisonment.

There is a big problem with this definition. While it is a reasonable exten-
sion to include the death penalty as a corporal punishment, probably its
most extreme form, is it reasonable to include prison? The death penalty
and whipping are clear and direct attacks on the body. Prison, while it
may certainly affect the prisoner’s body in many ways, does so in mostly
indirect ways such as through diet, confinement in a small space, exposure
to violence of other inmates, and so on. The Merriam-Webster dictionary
continues with its second definition of corporal punishment:

Punishment administered by an adult (as a parent or a teacher) to
the body of a child ranging in severity from a slap to a spanking.

Take note that this definition uses explicit examples of corporal punishment
to bolster its definition and makes clear that corporal punishment ranges
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in severity, as do all types of punishments, some controllable, some not, as
we will see in chapter 7.
The Cambridge online dictionary offers two slightly different defini-

tions, one a little more explicit:

The physical punishment of people, especially of children, by
hitting them.

And:
Physical punishment, esp. by hitting with the hand or with a stick.

Most likely, these definitions reflect the long British tradition of the caning
of school children (itself an ancient Roman tradition), a practice exported to
most of Britain’s colonies during the roughly two centuries of its imperialism.

The following, from the online Free Dictionary (source: Collins 12th
ed.), offers a simpler definition, embellished by examples of what it is not:

Physical punishment, as distinguished from pecuniary punish-
ment or a fine; any kind of punishment inflicted on the body.

The Oxford Dictionaries Online offers a simpler definition (though it follows
it with many variations in"its usage):

Physical punishment, such as caning or flogging.

This simple definition is the one I assume throughout this book, except
that I add-te it “electronic flogging,” for important reasons that I will
expand upon'later. And, when it suits my argument, I also include prison
as a physical punishment. After all, the inclusion of prison in the Amer-
ican Merriam-Webster dictionary definition of corporal punishment cited
above destroys the argument of those who claim that prison is the civilized
substitute for corporal punishment. Obviously, if prison is also a corporal
punishment, one is substituting one corporal punishment for another. Is
there a solution to his puzzle? There is. And we shall discover it soon. For
the moment, though, we must further understand the distinction between
corporal punishment and torture, with which it is often confused. In order
to make this distinction, we must further understand the role that pain
plays in both torture and in corporal punishment.
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Corporal Punishment Is Not, in Itself, Torture

Torture sessions are common in many parts of the world today. Electric
shock has become a favorite instrument of torture, although many other
traditional methods, such as pulling off fingernails and denial of sleep, are
still popular.® Jacobo Timerman, in his moving 1981 book Prisoner without
a Name, Cell without a Number, described his treatment at the hands of the
military junta of Argentina. It included electric shock, demands for names
of accomplices, manipulation of time, disorientation, all the classic methods.
But while one may decry all that happened to Timmerman and thousands
like him in many other countries, we must make one very important clar-
ification about the torture he went through: it was a process, one that was
psychological as well as physical in nature. Corporal punishment (that is, the
intentional infliction of pain) was used only as part of the torture process.
It was not corporal punishment per se that was the torture.

It is widely believed that torture is solely concerned with the application
of physical pain to the body. When tortures are reported in the media, they
are usually reported in the context of stories concerning political turmoil,
whether in Latin America, Africa, the former Yugoslavia, or the various
terrorist groups, especially ISIS.” Iris thought that physical punishment only
serves fascist political purposes; in that it signifies the absolute domination
of the state or other unconstrained authority over the individual.

Using a variety of techniques, the specific function of torture goes well
beyond just the direct infliction of pain on the body by use of flogging
(electronic or manual), beating, cutting, and so on. In 1990, Peter Suedfeld
listed four psychological states that the captor attempts to establish in the
prisoner through torture:"

1. Debility—generally induce physical and mental weakness.

2. Dependency—make the prisoner feel completely in the hands
of the captor.

3. Dread—keep the prisoner in a constant state of fear.

4. Disorientation—destroy coping techniques through denial of
sleep, sensory overload, prolonged blindfolding, and many
other methods.

Moderate corporal punishment, as defined in this book, when used carefully
and properly, has no such aims. Its sole purpose is to inflict pain efficiently,
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quickly, and temporarily. There is no process, there is no aim to engender
any kind of psychological state—in fact, the opposite. The aim should be
to leave the individual’s sovereignty intact. There should be no intention
to change the offender in any way. Any attempt to change the offender
through corporal punishment is grounds for the charge of incipient torture
and, indeed, may easily lead to the transformation of corporal punishment
into torture. The types of bodily punishments that are typically presented to
the public—indeed, have only ever been considered by criminologists—have
been those that were in the service of the torture process: that is, behavior
modification, as represented in the novel A Clockwork Orange, by Anthony
Burgess, which depicted the application of bodily pain (acute nausea) to
cause the offender to completely change his ways. This view of corporal
punishment makes it appear as torture, leading to the erroneous conclusion
that therefore all corporal punishments should never be considered.

Furthermore, because imprisonment unavoidably takes over the prison-
er’s very mind as well as his body, it resembles the torture process described
above. I will argue later that to punish the body using swift application of
pain (getting it over and done with) preserves an individual’s freedom much
more than a punishment that seeks to squeeze the offender’s soul, as does
the penal harm of prison.

There is a good historical reason why physical punishment is popularly
equated with torture. During the height of the Roman Catholic inquisitions,
when torture became high art, there were no clear distinctions between the
investigatory process, the punishment, and the judgment. The offender was
“put to the question,” interrogated, tried, and punished all in one:

We, by the Grace of God . . . , having carefully considered the
proceedings against you, and seeing that you vacillate in your
replies and that there is nevertheless much evidence against you,
sufficient to expose you to torture and torment in order that the
truth may be had from your mouth and that you should cease
to offend the ears of the judges declare, judge and sentence you
by an interlocutory order at such-and-such a time and day, to
undergo torment and torture."

The inquisitors applied a carefully planned routine. They began by asking the
accused simple questions to which they expected no difficulty in obtaining
an answer (similar to modern lie detector sessions), and then proceed to
questions that would ask for confession of the less serious offenses. They
would then show the accused the various contraptions of torture, and warn
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her to tell the whole truth. Historians of the Inquisition report that the
large majority broke down quite easily, and that the application of machines
of torture was unnecessary in many cases. However, there were many for
whom this was not the case, and many whose confessions were not believed
anyway; and this is the strange paradox of torture, as we shall see.'

It is a challenge, then, to extricate corporal punishment from its his-
torical association with the process of torture. In fact, many seem to use
the terms “corporal punishment” and “torture” interchangeably, as noted
earlier in the UN definition.

In order to rescue corporal punishment from this undeserved bad
name, we must see clearly what torture really is.

Torture and Confession

Throughout history, the stated purposes of torture have been to obtain confes-
sions, to purge the lies of the accused, and supposedly get at the truth. This
is why, in ancient Rome, testimony by slaves as witnesses (not as accused)
was inadmissible unless obtained under torture, since it was thought that
there was no way they could be believed, given their low position in society.
The information had to be extracted by the purging process of torture."

This difficulty was clearly recognized by the Roman Catholic inquisitors
of the Middle Ages, who wrote handbooks on how to distinguish between
genuine and false confessions. People under torture were likely to say any-
thing to spare themselves from further pain, which means that they could
not be assumed ‘to be telling the truth. This is why burning at the stake,
the main death penalty applied by the inquisitors (actually by the secular
authorities on their behalf), was reserved for those who, having confessed
to a particular crime under torture, later recanted their confession.

Yet, by saying what the torturer wants you to say, it may be false to
you, but not necessarily to the torturer. Here lies the dark contradiction,
the terrible conflict of the torturer: he forces the accused to confess to
crimes and conspiracies that he, the torturer, wants to punish. Yet he knows
that, if he had to resort to such extreme measures, the evidence he extracts
may be lies. In other words, the torturer has merely created the crimes for
which he now convicts and punishes at the same time. For him, your lies
must be true, and in the context of your trial by torture, they are true. The
torturer has already assumed your guilt, so he “punishes” before he has any
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knowledge of the crime. By torturing the accused the torturer creates the
accused’s crime and guilt:

If you are not a Vietcong, we will beat you until you admit that
you are; and if you admit you are, we will beat you until you

no longer dare to be one.'

The use of torture displays the lie underlying the torturer’s claim of justice.
He must treat the confessor’s lies as truth. It is as if there is a strange pact
between the torturer and the tortured that this lie must be maintained.
Indeed, in the cases reported where the accused would not break down
under torture, it would appear that the torturer can suffer severe mental
breakdown, because he has such a desperate need to have the justice of his
own position as torturer underwritten by the tortured.”

This process has been documented for the ancient Romans and Greeks
(not to mention the modern Greeks during the 1960s right-wing coup),
the Holy Inquisition, the purges of Stalin and his show trials (perhaps the
most sophisticated example of the extraction of justificatory confessions); for
various regimes in Africa and in Latin‘America; and, more recently, for the
mild (by comparison) use of watetboarding by the United States against terror
suspects. There are abundant examples provided by Amnesty International’s
regular reports on torture.'® There is, however, a deeper purpose of torture."”

The tortured becomes. the object of an obsession, the soul and the
body must be completely subjected to the purpose of justifying the torture.
On the surface, that purpose appears as the usual utilitarian justification for
punishment: the extraction of information so that the war against crime can
be fought on-behalf of the state more effectively. This utilitarian philosophy,
as we will see in later chapters, requires, above everything else, the conformity
of the individual so that order can be preserved. A perfect order demands a
petfect subject: one converted into an object of utter and complete subjection.
Torture is the perfection of utilitarian philosophy. Paradoxically, the perfect
object is also one of desire, because it will accommodate authority’s personal
bidding. It becomes, therefore, the ideal repository for those two very old
and interrelated instincts: sex and violence. The psychosexual violation of
bodies as an act of political power has a long and bloody tradition,'® and
it continues today in conflict-torn parts of the world, such as in Nigeria
where young gitls are kidnapped by the Boka Haram Islamic extremists and
used as sex slaves before being killed."
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It is important to note, though, that any form of punishment can
be used for sexual purposes by an individual who is out of control, or by
an official who represents an organization that is out of control. Even fines
can be used for sexual purposes, that is, their remission traded for favors.
So while here we are discussing the dreadful forms of torture, especially
the excesses of pain it administers in order for the torturer to get what he
wants, we must remember that it is not just violent punishments that are
used for torture, but also simple ones. Any punishment can be abused if
there are no procedures in place to monitor them, as Milgram and Zimbardo
famously demonstrated in their experiments where students administered
electric shocks to fellow students.?’

Time as Torture

Dr. Willard Gaylin, in his groundbreaking book. Partial Justice, noted that
the emotional and suspenseful part of the processing of an offender is not
at the trial stage, the finding of “guilty” by the court, as so dramatically
depicted on fictional television.”! This has mostly been decided in a mun-
dane and burcaucratic manner by haggling among the police, prosecutors,
and defense. Rather, the big cliff hanger is the sentencing, for often the
offender literally does not know whether he will walk out of the court on
probation or be carried off to prison for whatever period.

In most jurisdictions in America, separate sentencing hearings are held,
often weeks and months after the finding of guilt. We see at work here the
torturous use of time in administration of the punishment—although it is
at least separated from the solicitation of confessions these days. (Strictly
speaking, this may not be so, since lawyers will often advise their clients
to display much contrition, to appear subdued and enlightened as to the
wrongs of their past in the hopes of obtaining a more lenient sentence. In
this sense, therefore, it may well be that confession when seen as an act of
contrition is very closely tied to the degree of punishment.)

The capriciousness of sentencing is similar to the process of torture,
where it is the “judicious” use of time that is the essential ingredient of
the pain to be administered. The convicted offender may be released on
probation or fined. But on the other hand, he may find himself sentenced
to torture by time: a “stretch” in prison (an expression that clearly reflects
the old torture of stretching on the rack).
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Another important element in the use of time as torture is to allow
the accused to see the instruments of torture, so that he will quake in fear
in the anticipation of pain. This is, of course, a way of producing mental
anguish, but it also amounts to something else: it is the expert use of time
as a way of aggravating the physical application of pain. For example, Tim-
erman’s torture was spread out over several months, during which he was
given short doses of pain, then removed back to his cell to ponder over
what might happen next.

The necessity to control time makes it abundantly clear that the expert
use of torture requires as its base a prison system, or at least a prison-like
setting. Prison not only provides the possibility of manipulating time, but
also the necessary secrecy for the administration of torture. This means that
the situations in the criminal justice system that are “at'risk” of dissolving
into torture are prisons and jails, and in particular police precincts that run
their own jails. The danger here is that interrogation, a necessary part of
police work, especially in obtaining confessions, provides a highly coercive
situation that will constantly tempt eager investigators and prosecutors to
go further than they should. It is true that in Western civilization there are
strict laws that protect the rights of the accused in these situations. But we
must remember that torture is not really interested in getting the truth. It
is, rather, interested in subjugating the accused and justifying the accuser.
This means that corporal punishments should never be used inside or in
conjunction with prisons, because it is their special combination with prison
that makes real torture possible, indeed, likely.*

In sum, corporal punishment is mistakenly associated with torture, but
it is clearly distinguishable from it. When physical pain is applied in the
process of torture it is done in order to use the accused as a means to an
end. It is a ruthless utilitarian process. Used in this way, it is not corporal
punishment. In fact, any punishment, including prison, can be used in the
service of torture.

Excess and Torture

The outstanding feature of pain as torture, in contrast to pain as corporal
punishment, is the excess to which the pain is used. Because the torturer
(and the state that usually stands behind him) must prove his “omnipotence,”
he and the torture system within which he works are prone to excess. In
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fact, Graziano suggests that it is the excessive use of violence that is the
central feature of torture:

Excess is never incidental, accidental. . . . It is always central
to the regimes that employ it. . . . The gruesome catalog of
atrocities is . . . a . . . normalization . . . of excess.?

The excessive use of prison, as it is used today, fits this quote exactly.*

In order for a corporal punishment not to be torture, it must be for
an offense against a rule and nothing else, the pain applied must be instan-
taneous and temporary, and its severity must match and never exceed the
severity of the offense committed. In the following chapters, we will see that
the retributive justification for punishment fits very closely this prescription
and that the idea of deterrence, by far the most common justification for
the punitive basis of any criminal justice system, lurches rather close to
justifying torture. But first, we must start with the basics. What role does
the intentional infliction of pain play in punishment? Is there any such
thing as painless punishment? What is pain anyway?

Understanding the Pain of Punishment

A true punishment is one that has its intended effect. We must be sure
that pain is actually felt by those, and only those, who receive it. Is pain
uncontrollable? Critics argue that, since pain is a subjective phenomenon,
we never know whether a person really “feels” it or not, whether he or she
in fact “perceives” it as pain or not, or whether all people experience pain
in the same'way. Does the scientific research back up such a claim?®
“Pain” is certainly a subjective phenomenon. It’s inside you, not
directly observable to others. But the same may be said about much that
goes on inside the body, such as thought processes (for example, doing an
addition sum) or secing things, not to mention the unconscious actions of
the autonomic nervous system. All such “inner behaviors” can and have
been measured, even though they have not been observed directly. It’s what
the modern science of psychology is all about. Certainly we must guess at
much of what is actually going on inside the person’s head (the “dynamics”),
but these guesses are well-informed guesses, because the external behavior
in reaction to pain that we observe is quite similar across many individuals.
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Perhaps the more important point is that some kinds of pain are more
easily measurable than others. Mental pain (or anguish, as it is sometimes
called, anxiety and depression, in clinical terms) is difficult to measure, as
are all other kinds of mental states. A glance at any psychiatry textbook,
or a look at the many ways in which the American Psychiatric Association’s
Diagnostic and Statistical Manual of Mental Disorders has changed over the
past fifty years or so, is sufficient to convince one of this difficulty.

In contrast, physical pain is much easier to measure. Psychologists
describe “pain behavior” in quite detailed terms. These include such behav-
iors as calling out, wincing, calling a halt to a presumed painful stimulus,
crying, gritting one’s teeth, and sweating. The link between these behaviors
and the inferred internal state of “pain” is self-evident. If you don’t believe
me, just have a look at the many videos on YouTube of individuals shocking
themselves with an electronic dog collar. In comparison, those behaviors from
which we must infer the vague state of mental anguish or anxiety are more
difficult to identify. They could range all the way from restless sleeping to
excessive smoking, or even eating too much.or too little.?®

In sum, there are many ways to measure pain. The claim that corporal
punishment is perceived so subjectively that it cannot be measured does not
hold water. The fact is that we €an measure it precisely (more on this in
chapters 7 and 8), and if we can measure it, we can control it.

Varieties of Pain

The varieties of pain that may result from punishment are physical, mental,
social, and-economic. We must recognize at the outset, though, that this
classification is not altogether helpful. Thomas Szasz, the renowned critic
of the mental illness approach to crime, has noted in his book Pleasure
and Pain that it is not possible to distinguish between physical and mental
pain. In fact, he argues that all pain is reducible to mental pain, meaning,
essentially, that all sense data must be processed by the brain, and in that
sense are “mental.” However, we can see that the opposite conclusion could
be drawn: because all sense data are processed by the brain, this is in fact
a physical process (the firing of neurons in response to pain receptors, neu-
rochemical activity of the brain, etc.), so that all pain may in this way be
reduced to physical pain. One might add that the automatic response of the
body in response to painful stimuli—for example, heat—is governed first
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and foremost by the autonomic nervous system before the sensation reaches
the brain. The galvanic skin response is probably one of those measures.””

The sensible solution to this semantic difficulty is to rely on actual
observable behaviors in response to clear and explicit stimuli. If a child is
smacked on the wrist and she cries, it is reasonable to conclude that she felt
pain. It doesn't really matter what kind of pain. As well as “physical” pain,
the child might also feel humiliation, embarrassment, defiance, resentment,
or even hatred, all of which might be summed up as “social pain.” What
matters is that the child exhibited an observable response to an act that is
traditionally known to cause pain. However, it does matter what kind of
pain is produced by the punishment, and we shall see why shortly.

Physical punishment may inflict social pain as an intended or unin-
tended by-product of physical pain. For example, the branding of “R” on
the forehead of a robber in early colonial days was both a physical infliction
of pain and an infliction of stigma.?® In the twenty-first century, this type of
pain has moved to another level via social media, where the public humili-
ation of the stigmatization is amplified considerably. This might reasonably
be called “cyber punishment” if used as a formal sanction by a judge or
court. To date, I am not aware of any cybet sentence handed down, though
there are some examples of public shaming prescribed by judges.?” Stretching
the meaning of the word punishment, though, one might argue that the
mandatory registration of sex-offenders made public online is an extension
of the initial punishment, which is usually some form of incarceration.

The use of economic punishments, such as fines, is not easily dis-
tinguishable from.social pain, or even mental pain—depending on how
important money-is to the person punished, and perhaps whether rich or
poor. While-a-heavy fine might be conceived as “painful,” it is nevertheless
difficult to imagine the actual pain felt. It is a loss, no doubt. But painful?
The word “pain,” no matter what the psychiatrists tell us of its essential
mental element, refuses to shake off its physical connotations.

The punishment of prison clearly combines all types of pain to degrees
that it is difficult to specify. Much has been written about the “pains of
imprisonment”—the mental anguish, the physical suffering through poor
diet, prison violence, the social stigma of being an ex-con, and the economic
deprivation of being imprisoned and unable to earn money through a real job.

In sum, it is important to recognize that the most useful way to assess
the pain of a punishment is to examine its outcomes.

A way of classifying pain that directs us to the question of outcomes
may be derived from medical conceptions of pain. In medicine there is a
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well-established distinction between acute pain and chronic pain.*® Acute pain
is the kind that one feels when one cuts a finger, bangs one’s head. Chronic
pain is the type that continues for longer periods, such as toothache, and
sometimes a lifetime, such as arthritis.*’ We can equate chronic pain with
prison, since prison is a punishment that is drawn out over a long period
of time and requires that the offender lead a painful life. The actual pains
of imprisonment are, however, the subject of much controversy because of
the “perks” inmates now lay claim to: cable TV, libraries, gym equipment,
and so on (more on this later). Acute pain may be equated with some, but
not all, forms of corporal punishment. Some types of corporal punishment,
such as mutilations, have long lasting painful effects.

Which is the more severe, acute pain or chronic pain? Chronic pain is
potentially more severe, since it could include the prolonged application of
pain. That we go to the dentist for a toothache indicates that we are prepared
to undergo some intense acute pain in order to get rid of the chronic pain
of toothache. We can further explore this question by comparing types of
punishment and their consequences. For example, the infliction of twenty
lashes might be much less severe than six months in prison. But what do
we mean by “severe”? We mean that whipping produces less painful conse-
quences of a social and economic type, even though it may produce more
intense physical pain and take a month for the wounds to heal.*

Chronic and Acute Punishments

Prison is a chronic punishment. Even a small amount of prison, such as one
day, when compared to the few minutes it takes to administer a couple of
strokes of the lash, is clearly a punishment of chronic pain. Viewed in this
light, this specific corporal punishment may be reasonably termed moderate
compared to any amount of prison.

We should also note that much has been made of the physical suffering
in prison as a result of prison violence and rape,” and the most often cited
pain of prison is that of mental anguish.** And it is apparent that mental
suffering will occur regardless of the material conditions of prison. Mental
anguish is a pain that is most likely of long duration, a chronic pain. Most
important, it can last after prison, as attested to by many recidivists who have
been unable to “go straight” after release. Their mental suffering continued
after the actual period of punishment was supposed to have terminated.”
This element of prison is a serious defect, because it cannot be controlled.
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And it is importang, if we are to get on top of the problem of criminal
punishment, that we inflict the kinds of pain that we can control most easily.

No doubt mental pain may be experienced as a side effect of all pun-
ishments. But it is likely that it occurs more as a result of prison than of
any other type of punishment, including some corporal punishments, simply
because the mental pain of prison is inflicted over a much longer period of
time. Yet the defenders of prison argue that the mental pain prison inflicts
(“loss of liberty,” though it goes far beyond that) is more benign compared
to any physical pain of prison, which they view as an unintended (and
therefore excusable) side effect of the punishment.

Corporal punishments are the most obvious acute punishments, but
there are many different kinds of corporal punishments, and not all have
the same physical and mental effects. There is the lash, usually applied to
the bare back, and the paddle and other variations of this wooden hand
piece, most often applied to the buttocks. Their most obvious advantage is
that they get the punishment over and done within a short period of time.

Some corporal punishments are chronic, such as those that produce
permanent mutilation or injury or observable scars. Other corporal punish-
ments, while not chronic, do not easily fit into the category of delivering
acute pain, since they take too long to administer, and very often require
that they be administered under prison conditions. And they assume total
control over the person’s bodyfor a relatively long period of time. Examples
of these punishments are denial of sleep, hard labor, solitary confinement,
and harsh diet. While acute corporal punishments are probably illegal in
prisons (according to the US Supreme Court, see chapter 9), other pains,
such as denial of'sleep, solitary confinement, hard labor, are, generally speak-
ing, legal. However, solitary confinement is currently under attack and may
be abolished—if such a thing is possible inside the secrecy of prisons—as
a result of various class action suits.*

Is Pain Evil?

It is inescapable that even moderate corporal punishment requires the
intentional infliction of pain (primarily physical, but possibly mental) on
an offender. It is also clear that prison intentionally inflicts both mental and
physical pain on an offender, though the defenders of prison claim that the
physical pain caused the offender is an unintentional by-product of prison.

Is it morally defensible to intentionally hurt someone, even if one has
the authority to do it? Perhaps it is more defensible to hurt an offender
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intentionally rather than negligently (as often happens in prison)? Where is
the evil, and where is the good? It is a strange irony that the atheistic utili-
tarians, such as Jeremy Bentham, advanced the belief in the absolute evil of
pain, whereas the religious philosophers (whom the utilitarians like to label
as absolutists) saw the two sides of pain. Christian philosophers are spurred
on in their efforts to examine the role of pain in society by the prickly
problems raised by young minds, like Tracey in the 1977 movie Oh Godl,
who asked, “Why do you let bad things happen?”?” And God answered, “You
can't have good without bad . . . life without death . . . pleasure without
pain.” How is it that, in a world reigned by a perfect and all good God,
there can be pain and suffering?

The classic answer to this question was provided by the eminent Chris-
tian philosopher C. S. Lewis in his 7he Problem of Pain. Lewiss argument
is that one cannot presume in advance the evil nature of pain. In fact, it is
invariably two-edged. The best example of this fascinating question is the
Christian view of poverty, very often characterized as a life of pain:

Those who would most scornfully repudiate Christianity as the
mere “opiate of the people” have a contempt for the rich, that
is, for all mankind except the poor. They regard the poor as the
only people worth preserving from “liquidation,” and place in
them the only hope“of the human race. But this is not com-
patible with the belief that the effects of poverty on those who
suffer it are wholly evil. It even implies that they are good. The
Marxist thus finds himself in real agreement with the Christian in
those two beliefs which Christianity paradoxically demands—that
poverty-is twice blessed yet ought to be removed.*®

If we wish to avoid the religious arguments in favor of the positive side
of pain, we have only to look at any medical textbook to find that pain is
given pride of place as an important indicator to the doctor and the indi-
vidual that there is something amiss. It is a way for one’s body to cry out,
to communicate its condition. Pain therefore performs a double function: it
hurts and is sometimes unbearable, and, in that sense, is bad. But, without
it, we would often not know there was something wrong with our bodies.
Dr. Thomas Szasz, in his classic Pleasure and Pain, insists that it is one of
man’s vital means of communication.

Lewis characterized pain as sterilized or disinfected evil, by which he
meant that pain “has no tendency in its own right to proliferate.” This is
in contrast to the classic Christian view of sin or evil, which is that one
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sin generates more sins only because it is the product of human error. For
example, it is commonly believed that one lie should not be told because
it will inevitably lead to many more. Pain, however, will not proliferate by
itself—it requires human folly to accomplish that. In other words, pain is
“natural” and, in that sense, “disinfected.” It is the expression of sin rather
than sin itself.’

With this argument, Lewis makes sure that, in the situations where
pain does proliferate, he lays the blame for this squarely on humankind,
not on God. For, while he argues that the existence of pain makes for good
as well as bad, he claims that the “bad” pain is largely of men’s doing, not
of God’s, and that this probably comprises four-fifths of the pain in the
world. As he says:

It is men, not gods, who have produced racks, whips, prisons,
slavery, guns, bayonets, and bombs. It is by human avarice or
human stupidity not by the churlishness of nature, that we have
poverty and overwork.®

The idea that pain is not inherently evil is contained in other major religions.
In the West, it is really derived from the eatly Greek and Roman philosophers.
Pythagoras, for example, developed an entire system of philosophy based
on the notion of the beneficial-effects of pain in heightening awareness and
sensitivity. This belief was probably taken over by the Christian religion when
it incorporated much of the early Greek and Roman philosophy, especially
through the works of St. Augustine and Thomas Aquinas.”

We need go-no further. The point is well made that pain is of cru-
cial significance to humans in the moral, religious, and physical senses. It
is something that everyone experiences almost daily, and in that sense it
binds people together. But it also means that, if it is felt so keenly, feared
so much, yet essential to identify illness and trouble of a general kind, then
it is literally a force on a par with fire. Under our control, it can do great
things for humankind, but like all powerful resources, if it is used too much,
it can create havoc and reap terrible destruction.

This brings us back to the notion of pain as punishment, because this
is where pain should be under our control. We must heed Lewis’s warning:
that the weakness of humankind will allow the use of pain as punishment
to proliferate.



Chapter Four

The Retribution of Mass Incarceration

How the Ideology of Retribution Caused a Committee
to Fuel Mass Incarceration

In this chapter, we will see that the justifications of retribution described
in the introduction contain particular theoretical flaws, causing the pow-
erful twenteth-century American Committee on Incarceration, faced with
sentencing chaos, to adopt it as its guiding ideology, thus fueling the rise of
mass incarceration. This analysis leads us to reformulate the philosophy of
retribution, freeing it from the rigid use of prison and opening the way for
the moderate application of corporal punishment for moderate offending.

Sentencing Chaos

If there is any doubt that there is a crisis of criminal punishment in Western
society, the following examples, summarized from my 1983 book just and
Painful, easily illustrate the point:

Sixteen-year-old Clifford Smith with a .38 caliber handgun shot
to death nineteen-year-old Robert Loftman because he would
not turn his radio down in the park. He was sentenced to five
years probation. Loftmans mother, on hearing the sentence,
cried: “There’s no justice! He snuffed out my son’s life for no
reason. Why shouldn’t he be made to suffer?”’

49



Lo A

A

50 CIVILIZATION AND BARBARISM

William James Rummel was convicted of theft for a third time,
and was prosecuted under the Texas recidivist statute which man-
dates life imprisonment for anyone upon his third conviction of
a felony. The total amount of goods and services Rummel stole
came to $229.11. He appealed the conviction all the way to the
United States Supreme Court on the grounds that the sentence
amounted to cruel and unusual punishment. The court refused
to rule that this punishment was grossly disproportionate to the
offense. So, Mr. Rummel continues to serve his life sentence.?

Nothing has changed. In a recent investigation published in the Dallas
Morning News, researchers found that 120 defendants convicted of murder
in Texas between 2000 and 2006 reccived only a sentence. of probation.
In Dallas County, twice as many convicted murderers were sentenced to
probation as were sent to death row.’

One can see that the sentences of probation for the murderer and life
imprisonment for three minor thefts are, to-put it mildly, unjust. Judges
are supposed to be among our wise and well informed people. How can
they—especially in the highest court of the land—affirm punishments
of such bizarre proportions?* As the Vera Institute of Justice observed in
2010, “Those of us who work:in the policy field know there are virtually
no political constraints on disproportionate sentences.” One might have
thought that the Fair Sentencing Act® signed into law in 2010 would have
corrected that, but unfortunately it was directed only towards correcting the
excessively long prison terms dished out for a small number of particular
drug offenses. The wild disparities occur for all kinds of crimes, not just
drug related:

The answer is that our legislators, our judges, our prosecutors have
been thoroughly confused by the twentieth century penologists, who have
advocated one reform after another, each reform successively recognized
as a failure. And this series of failures has continued into the twenty-first
century. The mass incarceration problem in America is downplayed by those
on the right arguing that it is the reason crime has dropped so dramatically
over the last decade or more (not true).” Those on the left, the “reformers,”
have advocated alternatives to prison, but these turned out to be, for the
most part, nonalternatives. They have watered down criminal punishment
into nonpunitive alternatives such as probation, halfway houses, or conjugal
visits in prison. Or they have insisted that prison should be a “treatment”
rather than a punishment. Indeed, the more vocal of them, such as Dr.
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Karl Menninger, in his book 7he Crime of Punishment, more than half a
century ago argued that criminals are “sick,” not bad, an argument that
still has traction, though framed within the recent findings of genetics and
neuroscience.® There continues to be a consensus that these “reforms” have
been absolute failures.” Prisons have failed to rehabilitate. Offenders have
often been worse off “treated” than “punished.”®

Parallel to these reformers, the 1970s prestigious Committee on Incar-
ceration chaired by Senator Charles Goodell, led a new wave of “reform.”
This was to be a return to retribution and a strict reorientation of crimi-
nal punishment away from treatment and back to punishment. But these
reformers drowned in their own solution. Longer and more prison terms
were the logical result of their reforms that created a veritable archipelago
of prisons overflowing with inmates. It continues today, combined as it is
with the powerful and insatiable demands of incarcerating individuals on the
grounds not only that they deserve it, but that it will deter those offenders,
and citizens like them, from committing further crimes. This latter belief

" as we will.see further in the next chapter.

also has been shown to be false,

In 1990, in clear recognition of the confusion created by the treatment
alternatives (that is, probation, community service, fines) pushed by reform-
ers of all stripes, Norval Morris<of the Chicago Law School attempted to
“repunitize” them by calling them “intermediate punishments.”'* The practice
of intensive probation and“parole arose from that work, but recent studies
have shown that such “treatment” does not reduce recidivism.'

The increasingly popular ankle bracelet, often used as part of intensive
probation (a form of incapacitation, see chapter 6) that allows for electronic
supervision, does'make this option appear more punitive. However, a lot
of work is-needed to make this punishment truly a credible punishment,
and any appearance of it as a “treatment” will bring it down to the level
of disrepute to which regular probation has fallen.'*

When one reads of the many cases like that of Mrs. Loftman’s son, it
is undoubtedly clear that a credible punishment must be found that is both
just and fiscally sound. The solution lies in the rediscovery of punishment.
We must take seriously what the advocates of retribution have been saying
for a long time, but not truly understanding: punishment must, above all
else, be painful.

The Committee on Incarceration, in the tank for prison, lost sight
of the role of pain in punishment. Pain is surely part of the definition of
punishment, though the word did not occur in any of the definitions we
reviewed in chapter 3. The origin of the word pain is the Latin poena,
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which meant, in Roman times, punishment or penalty. Its meaning as a
localized and acute sense experience is of relatively recent origin, probably in
seventeenth-century England.” In those days, as we have seen, punishment
was there for all to see. It was publicly intimate and largely physical. These
were clearly painful punishments; there could be no doubt. This is not the
case today. We are simply told that so-and-so received “five years,” another
“two years.” What do these punishments mean? What is the concretely felt
difference in pain between two years' and five years’ punishment of prison?
These sentences have no real meaning either to the public or to the criminal
who is punished,'® not to mention the judge who delivers the sentence."”
The fundamental reason for the mess is that there is no clear purpose to
our use of punishment."® We must see that pain is not only the prime
ingredient of punishment but is also a necessary condition. of its justice.
For without it there can be no punishment. And there can be no justice
without punishment, which was the source of Mrs. Loftman’s complaint
concerning the murder of her son, described above.

It is also true that too much pain may make a particular punishment
unjust. The cases in which too much of itis used result from our failure to
comprehend pain in a concrete way, a tesult, paradoxically, of our having
“civilized” our punishments. Today these unjust punishments occur mostly in
our irresponsible use of prison, without any clear idea of what kind of pain
we wish to administer. The Supreme Court case concerning Mr. Rummel,
described above, is a prime example.

This confusion about the use of pain in criminal punishment is well
demonstrated by the following quotation from the 1976 report of the
Committee on Incarceration, Doing Justice. This report set the direction of
penology that continues to dominate today. It was a federally funded com-
mittee comprised of a prestigious body of clerics, laymen, social scientists,
and lawyers charged with reforming the criminal punishment system. The
committee, perhaps unknowingly, provided the justification for the excessive
use of prison that ensued for some six decades, setting the stage for what
we call today, mass incarceration:

One reason for preferring incarceration is simply that we have
not found another satisfactory severe punishment. Historically,
the alternative was corporal punishment, but that is worse.
Incarceration at least can be divided into weeks, months, and
years—and its duration prescribed by standards. Given the
numerous possibilities that modern technology affords for inflict-
ing pain and the difficulty of measuring degrees of subjective
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distress, effectively controlling the use of corporal punishment
is virtually an impossible task.

Beyond the question of effective control, corporal punishment
poses disturbing ethical problems. Besides any physical pain
involved, intentional corporal maltreatment evokes in its victim
intense feelings of humiliation and terror. . . . Ought a civilized
state ever to visit such mortifications? Might there not exist a
right to the integrity of one’s own body, that not even the state’s
interests in punishing may override?"’

The confusion is clear. The committee called corporal punishment “maltreat-
ment,” but it did not call prison “maltreatment.” It claimed that corporal
punishment caused humiliation and terror, yet, to this day, no research
substantiates this claim. Prison rests on a platform of humiliation and terror.
Some criminals may deserve such punishment, but the humiliation and terror
in prisons occur by default (supposedly), not by design, and therefore subject
all inmates indiscriminately to such punishments regardless of their crimes.

Not one of the committee’s factual claims was—or is—true. Corporal
punishment can be controlled, because it can be technologically and scien-
tifically administered, as we will see.in chapter 7. It is prison that is out of
control, not corporal punishment.

As for the committee’s claim that a criminal has the right of integrity
over his own body, such a right is worthless if that body is enclosed in a
prison cell, especially if that cell contains other violent inmates who may
attack each other at will. We will see in chapters 6 and 7 that moderate
corporal punishment is designed to preserve the integrity of the offender’s
body. Obviously, prison does not do that; it does the opposite.

During the committee’s deliberations, it was prison that was out of
control. And four decades later it is far worse. If you doubt that, consider
this. America incarcerates more persons per head of population that any
other country in the world, including, horror of horrors, China and Russia.?
The rate of prisoners per 100,000 population in the United States is almost
seven times higher than the rate in Shari’a law countries.” Five percent of
the world’s women reside in the United States, but its prisons confine 30
percent of the world’s incarcerated women.*

According to the World Prison Brief, the incarceration rates for the
United States as of 2013 were 1,485,800 in state or federal prisons, plus
731,200 in local jails, making a total of 2,217,000.” The overall numbers
in America’s prisons have leveled out or even decreased since 2014, possibly
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due to the policy of the Obama administration to free certain inmates,
largely by fiatc. While one is tempted to applaud this change, it is likely
that this will be a momentary dip in the prison population, sure to result
eventually in demands for more prison. Furthermore, the decreases are tiny,
relatively speaking, with 13,553 fewer inmates counted in the fiscal year
of 2016, a mere drop in the bucket, as is the anticipated release of 3,100
inmates resulting from the First Step Act of 2019.%

Not only is mass incarceration a human crisis; it is a fiscal crisis. Since
the first large-scale prison, Eastern Penitentiary, was opened in 1829, at great
expense, it is striking that, even despite one fiscal crisis after another, the rise
of prisons has continued. In the 1980s, a number of states tried to address
the penal fiscal problem by floating prison bond issues. In the November
1981 election in New York State, a $500 million prison bond issue was
narrowly defeated. Other states have successfully built new prisons, only to
find that they did not have the money to staff them.” So the fiscal crisis
of prisons continues. The Vera Institute of Justice, in a careful study of the
costs of prison, recently concluded that, for the 40 states it surveyed, the
average cost per inmate was $31,286 in 2010. The study estimated that the
total annual costs to taxpayers was in the realm of $39 billion.?

Retribution by Committee

The Committee on Incarceration, driven by the retributive ethic, failed
miserably to solve the punishment crisis. The philosophy of retribution is
supposed to preserve the freedom of the punished and moral righteousness
of both the punished and the punisher. What went wrong??

Crime and punishment have been, and will forever be, inextricably
bound together. Dostoyevsky popularized this truth with the title of his novel
Crime and Punishment, a riveting story of a horrible crime and its subsequent
punishment, much of it self-inflicted by the murderer (a significant insight,
discussed further in chapters 7 and 8 in respect to robotic punishment).
Much of the Bible’s Old Testament is taken up with the violence of one
wrong returned by the violence of another. In all respects, the punishment
is the mirror of the crime, and vice versa; which wrong was the crime and
which wrong the punishment depended on the context of who was fight-
ing whom, the winner claiming the right of the punisher, the vanquished
designated the criminal. Christianity proclaimed both punisher and criminal
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wrong, though perhaps siding with the criminal, claiming that the punisher
should turn the other cheek (forgive).

The ancient Greeks looked on this moral and conceptual puzzle of
punishment as a tragedy entwined in a love story, the most famous being
Aeschylus’s Oresteian Trilogy.”® There, the process of vengeance (that is, get-
ting one’s own back), was not able to resolve the riddle (seen as a “curse”)
of what was the right amount of retaliation for an offense; the constant
tendency for it to spiral out of control, often reverberating back on the
punisher or retaliator. Modern myths view vengeance in a similar way.*’
From Superman to the Avengers, Death Wish to Dirty Harry, the story is
repeated daily in movies and TV series all over the world.

Revenge is the “psychological reality” of punishment, as Sigmund Freud
called it, and it is as old as humanity itself. Philosophers‘and legal theorists
call it “retribution” or “just deserts.” Historically, punishment has always been
linked to the crime: it must be made to fit the crime.”® Psychologically, we
feel that the link between the crime and its punishment is right.>’ We rec-
ognize that to reward crimes would make us.feel very frustrated; unfulfilled
even. At the very least, to sit by and do-nothing about criminal behavior
makes us jittery, even though most of us personally would rather not be
those who actually meted out the punishment. Nevertheless, we insist that
something be done to criminals who have committed offenses.

As we have seen, in 1976 the Committee on Incarceration, with Andrew
von Hirsch as its director, argued for a return to a just deserts model of
punishment, claiming, among other things, that it would limit the overall
length of time offenders spent in prison. It would replace the “treatment
model” of criminal punishment, which was blamed for the excesses of
the “indeterminate sentence” (that is, the offender was incarcerated until
such time ‘that he was “cured”).’> The committee argued that punishment
according to just deserts would ensure that there were fixed limits to the
punishment that could be applied to a particular crime, because the theory
of just deserts requires that a person can only be punished “by a punishment
that fits the crime.”

There is lictle doubt that this task represents the most serious challenge
to advocates of this application of retribution to criminal punishment. Their
solution has usually been to give compulsive attention to the fine grada-
tions in the seriousness of offenses, the number committed, and the fine
gradations of punishment, essentially gradations of prison. This approach
was well illustrated by Alan Dershowitz of Harvard University Law School
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in his report for the Twentieth Century Fund, Fair and Certain Punishment.
But he, along with all the other “modern retributivists,” failed to break out
of the old mold. He took the forms of punishment for granted, unable to
overcome the paucity of sentencing alternatives.”

Stuck with fines and prison, the Committee on Incarceration, what I
would now call, “the retribution committee” could only recommend variations
in the amount of punishment as the way to solve the problem of making
the punishment fit the crime. The only variations in quality of punishment
they considered were those such as probation, which are not convincing
punishments, because they are not painful, as we have seen earlier in this
chapter. We must therefore look more closely at the question of the quality
of punishments, how to solve the retributive riddle of punishment that the
committee failed to achieve. How does a retributivist match.a punishment
to its crime?

Reflecting the Crime in the Punishment

The oldest idea of making the punishment fit the crime was to reflect both
the quality and gravity of the crime in the punishment.** Thus, the hand
of the thief was (as in Shari’a law) cut off—the old principle of an eye for
an eye, often associated with-the law of Moses, but the principle can be
found to underlie the punishment systems of most cultures. There are many
other variations of this theme.” The great Italian poet Dante Alighieri was a
master at concocting reflecting punishments. In Dante’s Hel/ (of his trilogy
The Divine Comedy), suicides, because they did not respect their own bodies,
were turned-into trees, which were periodically snapped at and chewed by
dogs. Thieves who had not respected the distinction between “mine” and
“thine” were turned into reptiles, then transformed again into each other,
destined never to retain their own true form.** How apt, we say. There
seems to be something inherently right about the choice of punishment. By
“inherently” we mean that we have a “gut feeling” that it is right.

Should we go back to reflecting punishment? There is much to be
said for it, although, on first consideration, such punishments do appear
terrifying. But we must have the courage to give our criminals the punish-
ment they deserve. We must not shirk our responsibility. How may this be
done in a civilized way?

Beginning on a simple level, we may divide crimes according to their
type. The simplest and most common division is between those of violence
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(sometimes referred to as crimes against the person) and those of property
(usually various forms of theft, larceny, or fraud). A difficuley with this
classification is that some crimes, such as robbery, fit both categories. And
some supposedly nonviolent crimes, such as taking drugs, drunk driving,
or selling illegal drugs, may have violent outcomes: a drunk driver may run
someone down; drug users may die as a result of those drugs. In any event,
the simple solution is that, for crimes of violence, the offenders should suffer
punishments of violence:

* A man who beats up a little old lady surely deserves a thorough
beating himself.

* Those who rape surely deserve to be raped themselves.

* Those who inflict permanent damage or injury on other persons
as a result of these crimes surely deserve to suffer permanent
injury themselves.

¢ Those who risk the lives of others deserve to have their own
lives put at risk.

¢ Those who murder should be killed.

Could we face up to inflicting such punishments? The truth is that, for
some time now, we have not had the courage to inflict violent punishments
directly on violent offenders except for certain acts of murder. But lets
not forget. We already do allow violence as part of the punishment to be
inflicted on offenders, but it is entirely indiscriminate. This is the violence
that occursin prison. It may not be part of the sentence, but it is certainly
a known probability as part of prison life. In other words, we do not take
direct responsibility for the infliction of violence as part of the punishment.
Rather, we view it as an unavoidable part of prison. It is as if it is the
fault of prison that violence occurs, rather than our fault. This is the same
thinking as that of the Middle Ages when a form of the death penalty was
to set the person adrift in a frail boat. If the boat were brought in on the
tide, it was lucky for the offender: Nature had passed her judgment. But if
the boat were carried out to sea, and the offender subsequently drowned or
starved, again, this was Nature’s judgment, and those doing the punishing
were relieved of the responsibility for the death.

So we must recognize that there are strong historical, cultural, and
psychological reasons why it is unlikely that we will take direct responsibility
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for the infliction of violence to any great degree on offenders, even though
it is clear that, for some crimes, they deserve it. It is clear also that retribu-
tion has severe limits as a guide to sentencing. But perhaps in nonviolent
crimes it would be easier to apply the retribution ethic to reflecting the
crime in its punishment?

On the face of it, matching punishments to property crimes should
be casier, compared to matching punishments to violent crimes. We dont
have to reflect the violence of a crime in the punishment, unless the prop-
erty crime, such as a robbery, includes violence. When we begin to search
for appropriate nonviolent punishments for property crimes, however, we
run into a few difficulties. Should we say that the reflection of a theft of X
amount of dollars would be the extraction from the offender of the same
amount of money? Unfortunately, this won't work for a number of reasons.
First, many, if not most, offenders have very meager financial resources. In
a large number of cases, they are simply not able to pay the money.

Next, the amount of pain that results from a particular fine cannot
be clearly specified, because it depends on how much money the offender
has, and how much it is valued. If the offender has never had any money
to speak of, any amount of fine may mean nothing to her. If the offender
were very rich, it might take a massive fine to have any effect, although,
paradoxically, people who make a lot of money often do not value money
to the same extent as those"who struggle to make money. So we see that
even the pain of fines may be experienced subjectively. And if we have to
vary amounts of fine according to each individual, we must administer
apparently unequal punishments for the same crime, surely, on the face
of it, unfair and maybe unjust as well.”” It is very difficult to come up
with fines thatare convincingly and consistently painful, yet they must be
painful if they are truly to be punishments and if they are to match the
pains caused the victim.*

Another solution could be to have the indigent offender work off the
amount owed. But this immediately transforms the punishment from one
of fines to a variation of community service, or some form of forced labor.
So we find that the punishment has become a chronic punishment. It may
be that, for some thefts, especially large ones, this might be appropriate.
But for thefts of middling amount, forced labor would appear to be too
chronic a punishment when considered in comparison to one who could
pay the equivalent fine. To make such a punishment equitable, therefore,
we must insist that all thefts within a particular range, regardless of the eco-
nomic status of the offender, must be punished with forced labor.* Forced
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labor, that is to say, slavery, is certainly a more convincing punishment that
inflicts chronic pain.* However, regardless of its “success” as claimed by its
advocates, the yardstick being the manufacture of goods competing in the
marketplace, it comes at the expense of noncriminals who are unemployed.
Labor unions, if they do not universally condemn the practice, are deeply
ambivalent in supporting prison laborers’ rights as workers, especially, for
example, the demand for a minimum wage.*!

It is common to hold up the considerably more frequent use of fines
that are linked to an individual’s income in Germany and various other
countries of northern Europe, such as Finland, as an example that the
United States should follow.” While in theory this seems like a persuasive
argument, it fails to take into account the difference in political cultures
between America and Europe. The European system of fines, referred to
as “day fines” (a term used to describe various ways of computing fines on
a sliding scale according to the income of the individual being fined), are
very similar in structure to a progressive income tax. In fact, the system
penalizes income, rather than the offense itself. Thus we see that a specific
day fine is no longer a precise punishment and is heavily tainted with a
political ideology that targets income.

We can see that economic punishments, whether in the form of fines
or forced labor, have many defects. Their functions as painful punishments
cannot be clearly specified:~They are politically suspect, and their fairness
is not self-evident. We.would do well to disregard them in favor of other
punishments, the painfulness of which we are more certain and the equity
of which is more clearly demonstrable.

What would these punishments be? They would need to be punishments
that were cleatly painful, but moderately so, and adjustable according to the
range of seriousness of most crimes. The punishments that clearly meet this
requirement are corporal punishments that are acute: that is, punishments
that inflict an immediate but temporary pain upon the offender, constituting
moderate corporal punishment (MCP). Just how these punishments would
be calculated and how they would be administered, we will see in chapter
7. For the moment, it is enough to say that probably the most controllable,
least harmful, and least violent of corporal punishments would be electronic
flogging: controlled application of a moderate electric shock to a selected
part of the body. I know, it sounds barbaric and conjures up images of the
electric chair. But understand that your outrage is selective. By now, you
know that what is truly barbaric is mass incarceration. Where is your outrage
at that? And besides, administering electric shock in a moderate amount is
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a nonviolent punishment. It requires only the push of a button. More on
this in chapters 7 and 8.

Reformers who have had the courage to read this far no doubt are
saying to themselves, “This is ridiculous! We no longer do this sort of
thing! To punish crimes with violent punishments like electric shock would
be to turn back the clock of progress!” But does mass incarceration, the
end product of past reformers’ unquestioning embrace of prison, represent
progress? Indeed, the literature on prisons reflects the opposite: they are a
dreadful blight on society, especially American society, which has led the way
as the penal state of the twenty-first century with the highest incarceration
rate of the entire world.*

The reformers, as a matter of fact, are half right. Raping a rapist
would be going too far. A thousand lashes for even a very serious robbery
would be too much. But so is a life sentence of prison for.a $229.11 theft.

How did we reach a point in our criminal justice system that “solves”
the problem of punishment by mass incarceration? Retribution is supposed
to place limits on punishment, the punishment must match the crime, with
no more and no less pain than that caused by the crime. Clearly, it has
failed to do so, certainly when prison is the only available serious punish-
ment. Why is this? Part of the reason may be human weakness and error.
But the other part of the problem is that the most common justification
for punishing criminals is deterrence, not retribution. And deterrence puts
us on the slippery slope.to_torture.



Chapter Five

The Successful Failure of Deterrence

How the Fake Science of
Deterrence Justified Mass Incarceration

f retribution has failed as a policy to limit the severity of the punishment

to the severity of the crime (that is, match the punishment to the crime),
perhaps deterrence offers a better way? If a punishment deters crime, this is
a very powerful moral argument in its favor, because it presumably keeps us
safe; exactly what the social contract touted by the Enlightenment thinkers
argued for. We give up-a.little portion of our liberty to the society that in
return provides protection. For, they argued persuasively, without security
liberty has no value.

In practice; no punishment is ever used purely in the service of one
particular philosophy. Each time a criminal punishment is applied, it is serving
many, sometimes competing, purposes, and judges invariably invoke several
justifications. The most popular, though, is that of deterrence, even though
it is pretty much settled science in criminal justice that deterrence does not
work; that is, it does not reduce crime rates' (general deterrence) or reduce
recidivism (stop the punished offender from offending again—individual
deterrence), though there are some exceptions. In some very well-defined
situations and particular types of behaviors, such as drunk driving, focused
deterrence has been found to work.? One of the difficulties in testing the
effectiveness of criminal punishment as a deterrent, as it is practiced in the
criminal justice system, is that its requirements of celerity, certainty, and
other parameters established in psychology laboratories cannot be controlled
for in the highly complex and drawn-out processes of the criminal justice
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system.® The resultant methodological challenges that confront researchers
are immense.*

However, from a retributive point of view, if punishment 7s an effective
deterrent, therein lies its greatest danger, always lurking, that punishment
may slide to excess, demanding more and more punishment to achieve the
unreachable goal of crime eradication through punishment. This absolutist
utilitarian justification for deterrence is that the end justifies the means.
Any amount or type of punishment is justifiable if the end (reduction or
prevention of crime) is an absolute good, or even something less than that.
In contrast to retribution, its moral value rests on facts: whether or not it
works. Retribution is an imperative: a moral assertion that does not rest
on fact.

Let us look at the scientific research on corporal punishment as a
deterrent. And, by the way, the research on punishment as a deterrent in
the laboratory has almost always been on corporal punishment, usually on
rats. It has rarely been shown to be an effective deterrent on humans. Be
warned, though, that those reviewing (and even conducting) the research
specifically on corporal punishment distore. the findings in order to reach
the conclusion that it does not work as a deterrent, so that they could
therefore advocate a policy against corporal punishment. There is a deep
bias in the academy and in the therapeutic and educational communities
against corporal punishment and for deterrence. In contrast, when it comes
to prison as a punishment, there is no such bias, which makes the findings
that prison does not deter'so much more powerful.

Does Corporal Punishment Deter?

Many classic experiments on the effects of corporal punishment on dogs,
monkeys, pigeons, and humans have been conducted in psychology laborato-
ries. A typical experiment is to place a rat on an electrified grid, put down a
piece of food, then shock the rat as soon as it goes for the food. This “trial”
as it is called, is repeated around five times, undl the rat no longer goes
for the food. Its specific behavior has been “extinguished.” In a number of
similar experiments, corporal punishment has been so successful that some
animals have starved themselves to death rather than eat the forbidden food.

Most studies conducted by psychologists in their laboratories use
electric shock when they administer acute pain to their animal subjects.
The electronic collars used to stop dogs from barking or to suppress any



Tue SuccessruL FAILURE OF DETERRENCE 63

other undesirable behavior are based on this science. It is also of interest
that the few laboratory studies of the deterrent effects of isolation (that is,
the laboratory analogue of solitary confinement) have produced much more
inconclusive results than have those using corporal punishment (defined as
a short, sharp shock). There is little doubt that, in the experimental condi-
tions of the laboratory, acute pain is a very efficient and lasting suppressor
of unwanted behavior of rats and chickens, but its effectiveness on humans
is not well established.’

The predominant scientific opinion as to whether it is possible to
rehabilitate offenders (that is, do something to them to stop them from
committing again) is that nothing works.® Yet deterrence is the major jus-
tification for the punishment of offenders that judges adopt in pronouncing
sentences. And at the same time corporal punishment is'singled out as the
punishment that should not be used because it supposedly does not deter.

Why is this? It is because those who have ‘reviewed the research on
corporal punishment as a deterrent have been biased in favor of deterrence but
against corporal punishment. There are three biases evident in past research:

1. Researchers have used a different set of standards for evalu-
ating corporal punishment as against prison.

2. Criminologists have conveniently overlooked all the research
on corporal punishment conducted in the psychology labora-
tory, and, while this research does not have direct application
to humans, it nevertheless is an important guide, just as
research on the effects of drugs on animals is considered an
important guide.

3. When researchers have recognized the laboratory research on
the effectiveness of punishment, they have ignored the fact
that much of this research has used corporal punishment.”

Corporal Punishment in Criminal Justice

There have only been two substantial studies on corporal punishment in
criminal justice. They were conducted in the United States, specifically
Delaware, and in England roughly seventy years ago.

The Delaware study was conducted by Robert Caldwell in 1947 and
published in his interesting book Red Hannah: Delawares Whipping Post.®
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Delaware was the last state in the United States to abolish whipping as a
criminal punishment. Abolition did not occur until 1972, although its use
had been rare for some two decades previous.

Caldwell compared the rate of recommittal of those criminals who
were not whipped with those criminals who were whipped. However, the
law required that whipping should always be coupled with a prison term, so
it is clear from the outset that the combined effects of prison and whipping
might produce consequences quite different from each punishment when
applied separately. But the most important criticism is that, when we look
closely at the data of the Caldwell study, it turns out that the whipped group
was comprised of those who were the more hardened criminals. This would
bias the groups in such a way that we would expect a higher recommittal
rate for the whipped group than for the not whipped group. Yet on the
basis of his findings, Caldwell concluded that whipping should be abolished.

The British research into whipping displayed a similar bias. The Home
Office examined the records of 440 offenders who were convicted of rob-
bery with violence, an offense that was punishable by whipping at the time
(1921-1930), and compared those who were flogged with those who were
not flogged.” However, whipping was always administered in conjunction
with a prison term, so the effects of the two punishments cannot be sep-
arated.'” The Home Office concluded that the whipped group displayed a
higher recommittal rate than‘the group not whipped. Buried in the appendix
of the report is the statement that the majority of the not whipped group
was composed of first offenders, and that the whipped group was made up
largely of those who had previous offenses of robbery or who had previously
served long prison terms. Clearly, the groups were heavily biased from the
beginning and-therefore no conclusion can be made as to whether flogging
worked or'not: We may conclude that the abolition of whipping was not
justified on the basis of that deterrence research.

The report of the Committee on Corporal Punishment was published
by the Home Office in March 1938. Its conclusion:

We are not satisfied that corporal punishment has that excep-
tionally effective influence as a deterrent which is usually claimed
for it by those who advocate its use as a penalty."!

As laudable, thorough, and apparently unbiased as the report of that com-
mittee appears on first reading, it did in fact begin with a conclusion: that
corporal punishment should be abolished. And it proceeded to collect as
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much evidence as possible to support this conclusion. The report began
by flady rejecting any defense of corporal punishment on the grounds of
retribution, a philosophy, it said, that “did not fit in with the enlightened
treatment philosophy.” Today, we know that a “treatment philosophy” (that
is, rehabilitation) has not produced the results its advocates expected. As an
aside, we should also understand that there are many kinds of “treatment”
or “rehabilitation,” some of which can and do include the infliction of pain
and suffering (prison, for example)."?

The committee made no effort whatsoever to investigate the compar-
ative effects of long prison terms on crime rates, yet made the following
forthright conclusion:

We have found no evidence that . . . long sentences of impris-
onment or penal servicude are so ineffective as deterrents that
it is essential to add some further penalty for the protection of
society.'?

That further penalty was, of course, corporal punishment.'

The committee then went on to outline a number of other crimes
that the judiciary had suggested might be appropriately punished by cor-
poral punishment, and also a range of crimes that various witnesses had
suggested. It complained, however, that there was “no principle” underlying
the range of crimes that were suggested as fit for corporal punishment, yet
at the same time observed, quite astutely, that the crimes suggested were
those that “excited the imagination.” We can see at work here the quest
for punishments-that can meet the quality of the crimes. But because of
the committee’s one-sided view of the purpose of criminal punishment—
deterrence ‘to' the exclusion of all else—it failed to recognize the principle
embedded in “special indignation,” the committee’s words for retribution.

Conclusions: From Corporal Punishment
to Mass Incarceration

Research on corporal punishment in criminal justice has been biased in
favor of prison as a punishment. Social scientists’ conclusions were invari-
ably that corporal punishment should be abolished because it could not be
demonstrated to have a deterrent effect. Yet when similar results are reviewed
for the effects of prison as a deterrent, the conclusion that prison should
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be abolished is never drawn. Furthermore, recent criticisms against prison,
complaining of “mass incarceration,” are not against prison as a punishment
itself, but against its excessive use, especially disproportionately incarcerating
certain ethnic minorities."” There is no denying it, though, that the excessive
use of prison is a direct result of the unwavering belief in the effectiveness
of its use as a deterrent (made worse, of course, by the abolition of corporal
punishment, so that there is no other alternative). This is utilitarianism at
its worst, because the end that it promises, a rehabilitated offender, never
eventuates. In this case, it is a false end that justifies an evil means; a mor-
ally indefensible position.'®

The lesson is that deterrence, the practical application of the classic
utilitarian philosophy made popular by the Enlightenment thinkers of the
eighteenth century, has brought us to the brink not of enlightened punish-
ment but of blind imposition of a cruel punishment, incarceration, upon
large sections of our population. It is punishment in excess, hardly civilized
and essentially barbaric.

But surely there are some, the worst of the worst criminals, who must
be locked up simply for our protection. They ought to be punished for their
crimes, but the protection of society overrides all else. Is this not an iron
clad udilitarian defense of prison?

The alert reader may have noticed that the third moral justification
for punishment that I outlined in the introduction, redemption, was not
mentioned in this or the previous chapter. The reason is that it is part of an
important solution to mass incarceration, one that requires incapacitation.
And I mean incapacitation, not prison!

How can this be?



Chapter Six

The Promise of Incapacitation

Redemption and Control of the Body in an Open Society

Incapacitation without Walls

Let us review the misconception that prison is the only guaranteed way
of preventing the very worst criminals from preying on us innocents.
This twentieth-century misconception was invented by liberal reformers who
fell for the lie of the Enlightenment: it was the mind that incarceration
punished, not the body. This supposedly great insight was dramatized by
the famous unchaining of the insane in mental asylums by Philippe Pinel
in 1797. Indeed, the twentieth-century postmodernists, such as Foucault,
made much of this: the insane were liberated, their souls set free.! And
their coconspirators, the criminals locked up, unchained from the bru-
tality of corporal punishments, their bodies no longer torn asunder.” The
nineteenth-century prison would deprive criminals only of their liberty, their
bodies left alone. And the twentieth-century prisons would punish only the
minds of the prisoners, not their bodies.

Such good intentions, enlightened rehabilitation, the prisoners unchained
and simply confined. Unfortunately, as is often the case, good intentions
are not enough and sometimes downright damaging. Prisons grew and
grew.’ They became monstrous fortresses, visiting all kinds of horrors on
their forgotten inhabitants; the guards, themselves instruments of torture,
the inmates torturing themselves and each other. For no matter how well
or pristine any prison is built or even administered, its very structure dic-
tates that its inmates will be ruled with an iron fist, the humans within
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transformed into monsters, captured by its rigid structure. The repeated
scandals of violence and riots in prisons, now for some two centuries, ought
to be enough to tell us that they must be abolished. Instead, they grow,
like a dreadful cancer inside and out. Frankly, there is no such thing as, or
even the possibility of, a good prison. Progressive prisons are a figment of
the progressive imagination.”

It doesn’t matter, you say. Society has a right to protect itself. Indeed
it does. But does it have the right to use a punishment that goes beyond
what is necessary, punishing not only the worst of the worst, but many
others as well? We have seen so far that moderate corporal punishment,
administered carefully and rationally, could be applied to the majority of
offenders instead of prison, and chapter 7 will detail precisely how to do it.
It is only the terrible few who confound us, and we must protect ourselves
by confining them in prisons. The trouble is that, once built, prisons are
so effective at hiding the mechanics of the punishment, they are guaranteed
to grow, always taking in more and more beyond the terrible few. Once
built, they also represent massive investments-of human and actual capital.

Besides, just who are the worst of the worst? Just how many terrible
few are there in the United States? How are they chosen?’ I can’t seriously
answer this difficult question. Attempts by psychologists and social scientists
to predict dangerousness of individuals are fraught with many difliculties.
Basically, it is not possible to-do it with an acceptable degree of certainty.®
Parole boards have been trying to do it for decades, without much success.”
An easy way out of this problem is to take stock of how many criminals
there are held in solitary confinement in maximum security prisons in the
United States, including supermax prisons. In 2006, in his excellent survey
of the effectiveness of supermax prisons, Daniel Mears reckoned that there
were about 25,000 such criminals, whom we may call the worst of the
worst.® This is not altogether satisfactory, because Mears also noted that the
violence of those in solitary confinement in supermax prisons might have
been in part brought on by the very conditions of the supermax incarceration
itself. If we take the 25,000 of those in solitary confinement, this comes to
approximately 1.2 percent of all incarcerated criminals, based on the roughly
two million persons currently incarcerated in the United States. Or, looked
at more broadly, the number in solitary confinement computes to roughly
7 per 100,000 US population. Maybe that’s an overestimate of the worst
of the worst. Another measure for comparison may be the number of serial
killers convicted or suspected, which comes to roughly 250 in all, over a
period spanning the twentieth century up to the present.’” Statistically it’s
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impossible to compare this figure to the solitary confinement figure, though
it probably comes closer to the death penalty figures of the United States,
since most of the serial killers were executed. In any case, this is a tiny
number by comparison to the regular numbers of persons in prison.

Why not confine the terrible few, incapacitate them in ways that do
not require a prison? We must refocus our energies on the body of the
criminal and away from the “mind,” unchain ourselves from this Enlight-
enment thinking.

Once we get rid of the idea of prison, we can think of many different
ways to incapacitate a criminal of the terrible few, taking into account the
amount of threat he is to society (deterrence), and, secondarily, the extent
to which any painful punishment matches his crimes (retribution). In this
case, his threat to our safety and security trumps any attempt to match a
punishment to his crime; it may not be possible anyway, given the awful
crimes the terrible few commit, especially at the extreme end where no
punishment could be severe enough, including death, to match the horror
of the crime.

Types of Incapacitation

Prior to the Enlightenment; punishments that incapacitated were common, as
we have already seen. The scold’s bridle incapacitated her mouth so that she
could not nag her husband, the stocks and pillory constrained the whole body
within a fixed apparatus, the hand of the thief was cut off, and, in Shari’a
law, a variety of hands and feet continue to be cut off, thus incapacitating
particular parts of the body. Finally, in some common law jurisdictions,
castration, whether physical or chemical, is applied to serial rapists.

In the twenty-first century, and in the near future, we have many
more options, once we envisage incapacitation that does not need a prison.
There are basically two types of incapacitation: geographic incapacitation
and bodily incapacitation.

Geographic incapacitation is where the offender is confined by
instruments that keep him within a defined boundary. “House arrest” is
a common method, but for the terrible few, this is of course not enough.
Some jurisdictions forbid sex offenders of various kinds from living within
a particular distance from schools. How these sentences can be enforced,
however, is another matter. Some jurisdictions use mechanical or electronic
means, such as an ankle bracelet that can, using GPS technology, track the
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offender’s whereabouts, and soon to come, embedded tracking chips and
drone surveillance. In any case, we should think of this type of incapaci-
tation as relatively benign for the terrible few, unless enforced through the
use of modern technology, which leads to the second type of incapacitation.

Bodily incapacitation may be achieved by several different means.
Cutting off hands or feet limits dexterity and bodily movement. Using
this means of incapacitation makes it possible to limit the body to specific
movements. Another way of looking at it is that to cut off, say, the foot
of a horrible offender is to punish him with a disability. That disability he
would have to overcome if he were to manage his life in society, and it
would clearly mark him as a horrible offender of some type. The negative
side to this incapacitating punishment is that it would, obviously, stigmatize
those who, for reasons of birth, accident, or war, have lost a part of their
body. Those who are not used to Shari’a law are probably shocked by this
suggestion. But it is important to remember that the only modern alter-
native to such severe punishments in Western culture is the use of prison.

If the shedding of blood to amputate a part of a terrible criminal’s
body is culturally unacceptable, then why not use a disabling mechanism
that can be applied to the body? The forerunner of these mechanical
devices was the ball and chain that the offender had to carry around with
him everywhere he went, a very effective way of limiting movement. It is
also a very visible incapacitating punishment. A little imagination would
produce no doubt a variety of many different kinds of restraining devices
that would restrict specific.bodily movements, and also confine movement
to particular areas.and locations. These instruments could be designed also
to administer certain amounts of pain, should the terrible criminal deserve
it, and to be-either more or less visible. These restraining devices also have
long term effects, causing musculo-skeletal damage, for example, as was the
case with the 28 Ib. Oregon boot used in Oregon State Penitentiary early
in the twentieth century.'

However, there are many restraining devices already available that
physically restrain individuals. It is of interest that all such devices have
been invented for use within institutions that are designed to house people
against their will, whether hospitals, prisons, boarding schools, or asylums,
or nursing homes. Here is an incomplete list:"!

1. Low technology: ankle cuffs, anklets, hand- or leg cuffs, fetters,
waist bands, wristlets, plastic cuffs, wraps, belts, shackles,
chains, (weighted) leg irons or leg cuffs, gang chains, finger
and thumb cuffs, soft/fabric restraints, straightjackets
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2. Heavy duty: four-, five-, six-point restraints—such as restraint
chairs, shackle boards, and restraint or isolation beds

3. Electronic: body-worn electric-shock restraint devices—such
as stun belts, sleeves or cuffs, embedded devices that shock
or otherwise control behavior.

Technology of the twenty-first century makes it possible to go beyond the
ancient mechanical devices that confined the body to particular places or
restricted bodily movement in particular ways. Those devices are and always
have been very visible. We can, in fact, incapacitate the body through
ways that are not at all visible, achieving either geographic incapacitation
or bodily incapacitation. Keep in mind that the so-called incapacitation
of offenders in prison is hidden from public view, by necessity, because to
allow the public access to view inmates in prison would raise all kinds of
security concerns. The extreme form of incapacitation'in prison, by the way,
is solitary confinement, which is currently reaching full throttle, though its
cruel effects are currently under scrutiny.!?

Hiding the incapacitation of the terrible few in plain sight is most
certainly feasible through two main methods: (1) a tracking chip implanted
in the body that is inaccessible to the offender or (2) an implanted mecha-
nism that administers particular kinds of drugs that immobilize the offender
in various ways. Note, though, that neither of these methods administers
pain, except for the initial insertion, and since this punishment must be
both incapacitating and punitive, a variation of this mechanism might also
administer an electric shock or other painful stimulus.

What we are talking about here is whether or how we want to inca-
pacitate the offender. It is possible using these implanted mechanisms to
shape the offender’s behavior in various ways, just as we saw in the last
chapter, where the rat received a shock each time it went for the food, or
as Alex, in A Clockwork Orange, received a vomit-inducing drug when he
tried to commit violent acts. In other words, using the available technolo-
gies, we can shape the offender’s behavior in ways that we want, especially
preventing him from repeating his terrible past crimes and at the same time
also make the experience painful. These mechanisms can do more than
incapacitate, or, more precisely, they incapacitate by shaping the offender’s
behavior. Finally, the punishment mechanism would also induce painful or
very unpleasant consequences should the offender attempt to circumvent it
in some way, additionally communicating through a monitoring mechanism
that such an attempt was made. Some may be tempted to call this a kind of
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“rehabilitation,” even “deterrence,” since we are trying to shape and modify
the offender’s behavior. In one sense, this is true—rather like we try to do
with prison (that is, total control of the body and mind of the offender),
except we are doing it outside of prison, in open society.

By far the most difficult issue we face in implementing this design
of incapacitation hidden in plain sight is this: Are we able to live with the
knowledge that very serious criminals, indeed, the worst of the worst, might
live among us, without us knowing who they are?’® Here we confront the
most difficult aspect of criminal punishment. Prison solves this very difficult
problem by putting criminals out of sight. Unfortunately, it is now very clear
that the moral, social, and economic cost of this punishment is far too great.

There are two viable solutions. The first is to revert to.the old tried
and true method of stigmatizing the criminal with a visible sign or other
means of making his or her crime public; a version of the “scarlet letter.”
These days, social media take care of this. It is in'various locations in the
United States and other countries applied to sex offenders who are officially
registered as such. Their places of residence, name, and other personal details
are often openly published on the Internet, depending on local laws. Why
can’t this be applied to all very serious offenders, even the worst of the
worst? It might be, but it would not solve the problem and would bring
additional problems with it. The constitutionality of sex offender registries
has been challenged for sometime now, particularly according to the denial
of due process—the claim_that offenders’ punishment is continued beyond
and above that intended by the original sentence.'* Of course, we can see
that this very same argument has been applied to prison itself.

The second.is to incapacitate the worst of the worst in plain sight,
but making-sure that they can do no harm. What kind of lives would
these horrible criminals lead? They would be under constant surveillance,
their every movement monitored robotically—total surveillance. Now this
is real deprivation of liberty, without the colossus of prison that has been
the blight of so many communities. And the big advantage of this kind
of incapacitation is that it is achieved quietly and without spectacle. The
horrible offender, the worst of the worst, cannot make himself a spectacle,
cannot make of himself the horror of people’s imaginations, such as occurred
with Charles Manson. The idea of total surveillance of criminals was first
imagined by Jeremy Bentham with his plan of a prison (the panopticon)
built so that all inmates would be under surveillance twenty-four hours a
day. We no longer need a prison to achieve this end. It can be done in
open society, robotically.
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It may be argued that this is impractical and dangerous because the
worst criminals will, of course, do what they can to escape, break the mon-
itoring system or whatever other incapacitating device might be applied. It
is true that traditional home confinement, used in the US federal system
since at least the early 1980s, has an “escape rate” of roughly 20 percent,
though there are no known definitive studies that have clearly established
this.” This rate compares unfavorably to the prison escape rate that is esti-
mated to be around 5 percent, and from maximum security prisons, around
2 percent. There is, however, a very effective answer. Keep in mind that the
steps we take to achieve security for communities when the terrible few are
incapacitated, whether in their homes or elsewhere, may be draconian, but
are still far more just and humane than putting these criminals in prisons.'¢
Whenever we use prisons, even for the worst of the worst, once they are
up and running, their appetite increases and must be fed. Hence, mass
incarceration begins again.

The Ultimate Solution: Dependent Incapacitation

In the 1970s, after the enormous success of the movie One Flew over the
Cuckoos Nest, the movement to deinstitutionalize insane asylums took hold
and many mental institutions were closed or reduced considerably in size.
The evils identified in that movie were essentially two: (1) the horrible and
inevitably inhumane conditions that arise inside any kind of institution, even
one whose purpose is to treat, not to punish, such as a hospital or insane
asylum; and (2).the use of drugs to deprive the inmates of their conscious-
ness, to make them docile and easier to handle by the staff, portrayed by
the memorable character of Nurse Ratchet.

The inherent, inbuilt dangers of institutions of all kinds came under
attack by many social scientists, such as Erving Goffman, in the 1960s and
beyond." Yet it was the gradual availability of mind-controlling drugs that
made it possible for many to be released from mental institutions, though,
unfortunately, the ability to make sure that they took their medications as
prescribed was severely curtailed. Today, there are many more powerful drugs
available to control a variety of mental problems and difficult behaviors.
Why not use these drugs on the terrible few as a means of incapacitation?

Finally, we know that some drugs, heroin and other modern derivatives
or reconstituted drugs, are extremely addictive. Why not induce addiction
to such drugs so that the only way the terrible criminal can survive is to
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have his addiction satisfied by the drug that is dispensed to him at his
place of residence? A maintenance dose may be administered so that the
terrible criminal is even able to work in some limited capacity. There are a
number of studies that have shown, for example, that the careful monitoring
of heroin can maintain an individual so that he can carry out day-to-day
activities.'® The punishment, then, is not painful unless the horrible offender
fails to take his medicine, at which points he suffers terribly the withdrawal
symptoms of drug addiction.

But what of those who still scare us, who are so violent, that they will
do anything to overcome their robotic implants? In the few cases where the
implants can be overcome—these would be the terrible few of the terrible
few—ultimate immobilization might be the only solution. Here, the death
penalty might be applicable, except that we know that the death penalty
cannot be applied in practice without also confining those sentenced to
death in prison while their cases slowly make their'way through the courts,
which on average takes at least ten years.

Maybe this is not really necessary. Perhaps there are ways to immobilize
such offenders with paralyzing drugs, even induce a coma. Such an incapaci-
tation would be close to the death penalty, but would not be death—rather,
a suspended animation. True, such individuals would have to be constantly
monitored and fed to be keptialive. But this avoids the expensive process
of locking them up in death-row. Instead, they are kept alive in a coma.
It is not a death penalty, but it is a deprivation of life. Instead of “life in
prison,” they receive “life in coma” (for whatever number of years). Would
it be cheaper to keep an offender on life support rather than conscious in a
maximum security-prison, with all the security and other activities necessary
to provide a-“humane” existence in a supermax prison?”” The worst of the
terrible worst could be maintained in such a state in a hospital-like setting,
or even in a private home monitored by robot, visited by a caregiver. In
fact, we already know that it is cheaper to care for a sick (usually aged)
person at home rather than in a hospital.’

We are pushing the envelope here. From the point of view of punish-
ment, the difficult issue obviously arises with induced coma: where is the
pain? The traditional definition of punishment is that it must involve the
application of pain or “consequences normally considered unpleasant.”*' In
order to call an induced coma punishment, one must expand the definition
of punishment to include loss of life that is short of death. It is painless,
except perhaps for a fleeting prick of an injection, though even this could
likely be avoided by using a nonintrusive method of applying a drug through
a patch on the skin.
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We must remind ourselves once again that we are talking here about
the punishment of the terrible few of the terrible few. It is an extreme case
in which incapacitation overrides punishment, though one can argue that
the outcome, loss of life without death, is a punishment, even if not painful
in the classical sense.

You may well ask, why not just kill the offender and be done with it?
My answer is that enforced coma is in lieu of a death penalty. Obviously,
the death penalty is the ultimate incapacitation and when used is mostly
justified as a means of protecting us from the worst of the worst. We know
that the horrible offender cannot repeat his crime on someone else. This
utilitarian justification is the only justification for the death penalty that
holds water. The retributive justification that the horrible offender deserved
to die for his terrible sadistic murders overlooks the impossibility of matching
the death penalty (these days, if administered, done so with every effort to
make it painless) to the horror of the crimes. The killing of a murderer for
one murder fulfills the demands of retribution.that the punishment match
the crime. But what if the murderer is a serial or mass murderer? It is not
possible to kill the murderer more than once to make up for the multiple
murders. The only way to attempt such a match would be to apply an
aggravated death penalty as occurred two centuries ago, such as drawing
and quartering and so on. And who would agree to that? And would it be
enough, say, for a Hitler or-a Pol Pot? The amount of punishment could
never be enough, could.it?

Forcing a horrible criminal to become addicted to a drug may appear
callous and even inhumane. But we must remember, once again, that this is
a last ditch effore; an effort to incapacitate the most terrible of the terrible
offenders. But the question is often asked, what if the terrible offender of
the terrible few was wrongly convicted and was after all innocent?* Clearly,
in the cases unearthed in recent years of wrongful conviction, for the death
penalty, this punishment cannot be reversed.”

In general, no punishment can be reversed, in fact, in life. No deed,
painful or pleasant, can be undone, can i? In the case of criminal punishment
and the crimes that invoke it, neither can be taken back completely. This is
why offenders generally cannot be “rehabilitated,” because they cannot undo
their crime, even if they wanted to. Past wrongs cannot be undone, unless
they are completely forgotten.’® In fact, as Sigmund Freud so remarkably
demonstrated early in the twentieth century, we are unable to forget past
deeds, even when we think we have (they stay in the unconscious).

However, some punishments are more reversible than others. Obvi-
ously, the death penalty is final and cannot be reversed. The scars of some
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punishments, such as cutting off a hand or foot, the stripes on a bare back
from the lash, are not reversible cither, though new technologies do promise
to replace parts of the body with transplants or bionic parts. Nor can a life
in prison or even less be given back. Those scars are irreversible.

However, so long as a person is alive, there is the opportunity to at
least mitigate a mistaken punishment, and if the punishment is not mistaken,
to make up for past wrongs by making adjustments. Keep in mind that
throughout this chapter we are talking about how to punish the worst of
the worst. The kindest punishment of most offenders is moderate corporal
punishment. The harshest punishment is prison, which is so evil it should
be abolished. Bodily incapacitation, also very severe, should be kept for the
terrible few, those who are a clear and present danger.

A Cautionary Note

There are some people—it is often difficult to say who they are or what
is wrong with them—with whom family members, relatives, or friends,
even, just can't stand to live. I suppose one could say that some people are
“uncivilized,” “incorrigible,” or just so crazy or violent that we can’t stand
to live with them. We want them “out of sight.”

Western civilization, in-the darker periods of the eighteenth century,
found a solution to this social problem: put them in an asylum and keep
them out of sight. Prisons do just that also. In fact asylums and prisons have
parallel histories, having arisen at roughly the same time in the eighteenth
century in the West.* Michel Foucault, in his best book, in my humble
opinion, described this history of those who revolt us in his Madness and
Civilization. The outcasts of society were transported, always on the move,
banished from small towns and villages, drifting from one town to the next,
likened to the “ship of fools.” This lot, constantly on the fringe of society—
the sick, blind, deaf, dumb, deformed, leprous, violent, and mentally and
physically handicapped—were eventually scooped up and put in asylums,
chained to the walls, on display as things of curiosity and disgust. All this
happened in the West sometime in the late seventeenth century and into
the eighteenth century, until Pinel famously unchained them. Prior to that
time, they were ecither forced out of villages and towns to beg or starve,
or were, for those families who could put up with them, hidden away in
their home, the classic monster in the closet or attic, a source of shame
and embarrassment to the family.
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Institutions for the insane or other misfits of society did do a great
service for those family members who couldn’t stand to live with their
incorrigible or monstrously deviant family members. Thus it happened
that, in civilized society, institutions arose where families could deposit
their obstreperous or shameful family member, and thankfully go back to
normal lives, without the disruption or shame of the deviant. The process
of removing deviants from society into institutions took hold in every social
institution of Western society: families, schools, workplaces.?

All of the above is a longwinded acknowledgment that there may be no
other solution for some families who cannot stand to live with a particular
family member to get rid of that person. Today, this observation probably
concerns mostly those families that have a violent family member, especially
one who abuses family members, most often in the form of spouse and
child abuse. Sometimes, the twisted solution is for the victimized spouse
to leave the family behind, rather than for the offender to be moved out.

I do not deny that what to do with such family members is a very
serious and intractable problem. Yet, the idea of nonincarcerative incapac-
itation does resonate at one level. Maybe it gives the family members an
opportunity to live with that offender in his incapacitated condition, even
if it is an induced coma or controlled drug addiction. There is a sense of
poetic justice here, where the/family member who is the problem, perhaps
the violent problem, who rules the roost in the house, subjects family mem-
bers to his tyranny, is.put into a dependent condition where he depends
on that very family for his livelihood, even survival.

We need to.give much more thought to this question in regards to a
criminal’s family-members. Much is made of the damage to families, both
financial and-psychological, when a family member is sent to prison. How-
ever, there may be some families where the opposite is the case: they are
glad to be rid of that nuisance, even if it means they may suffer in other
ways, possibly financially.

In any case there are ways to put incapacitation to good use. This
requires us to revisit the old conflict between the two justifications of crim-
inal punishment so far distinguished: retribution and udility.

Redemptive Incapacitation

We have seen that the utilitarian justification of punishment, especially that
of deterrence, is an essential justification when it comes to punishing the
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worst of the worst. Its advantage over retribution is that it can be tested
scientifically. If it can be shown to work, then its moral purpose is justified.
Retribution is not open to scientific testing, since it is based on a moral
assertion rather than a question of fact. It argues that a wrong must be
corrected by a punishment that matches that wrong. There is no scientific
way to test such a moral assertion, least of all a scientific procedure that
validates the matching of a particular punishment to a particular crime. We
will see later that there are procedures for matching punishments to crimes,
but they are legal procedures, not scientific ones.

In fact, there is a serious semantic difficulty involved, because utilitarians
argue that retribution itself is actually part of the definition of punishment;
it is what distinguishes punishment from violence. It seeks simply to punish
just because a crime has been committed; it is “backward looking,” has no
interest in looking to the future, hoping to prevent further crimes. So critics
commonly charge that retribution is entirely negative, concerned only with
inflicting pain or suffering for its own sake, with.no positive value, no con-
cern to make things better.”’” Surely there’s something positive that could be
done, and, if so, wouldn’t this be preferable to an entirely negative “injury
for injury” approach to the offender? At least, with their concern for order
and for the greatest happiness for the greatest number, the utilitarians are
trying to do something positive.

The morality of retribution is both theoretically and practically negative.
For example, a common. complaint by those who criticize the death penalty
is to question its wisdom that the evil done by the murderer can be “made
up for” or “erased” by killing the murderer. How can the destruction of a
second life make up for the loss of the first life? The defenders of retribution
must resort-to-mystical and perhaps religious theories to show how taking
the offender’s life “replaces” the life of the murderers victim (Moses said
s0). The standard defense of this “moral equation” of retribution (a life for
a life) is that it is “just” (hence, “just deserts”), that the “balance” of injury
or evil is recovered. However, this does not alter the fact that this “balance”
is still weighted towards one side (that is, the state inflicts injury on the
murderer, leaving the victim or victim’s family out of the equation). It is a
“negative reciprocity.”*

Even more unsettling is that intentionally inflicting pain and suffering
for its own sake (that is, punishing according to retribution) appears to carry
with it the identical elements of the behavior of the one we punish. Did
not the criminal intentionally inflict pain or suffering on his victim? This
is the conundrum of criminal punishment (and perhaps all punishment):
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in order to punish, we must actually indulge in some of the same behavior
as the offender. While we indulge in certain sophistries, such as “the state
does it legally,” which is true, there is still no arguing that the actual behav-
iors or behavioral intentions are very similar: to intentionally inflict pain
and suffering, whether by offender or judge. The Judeo-Christian tradition
understood this contradiction of punishment by trying to turn it to its
advantage: it used pain and suffering as a method to teach the offender a
lesson, to correct him. It is upon this edifice that Judeo-Christian guilt rests.
The offender, through punishment, is taught to take upon himself the guilt
of his actions, essentially punish himself—which is what guilt is all about,
after all. And while guilt remains with us, the idea of self-punishment, real
self-punishment, has dropped away in secular society. In any case, it is this
close affinity between the punisher and punished that points us towards a
positive side to retribution.

Retribution is all about reciprocity. The reciprocal aspect of retribution
is hidden by its concern with inflicting pain and suffering equal at least to
that inflicted by the offender. However, there ‘are types of retribution that
are not wholly wedded to this view, or_that at least try to place the pain
and suffering into a framework in which the pain is used to “mean some-
thing”—that is, for pain to have a positive purpose. And that purpose is
when punishment is used as a “cure” (or purgative, an expression no doubt
derived from Dante’s Purgatory). In this model—basically the Christian tra-
dition—offenders are required to indulge in certain acts of suffering, such
as penance, physical pain, or solitary confinement (meditation or prayer),
to come to an understanding that what they did was wrong. The complete
psychological and cultural explanation as to why it is thought personal
suffering is-necessary to learn the wrong that was done would take us far
afield of ‘this'book. Suffice it to say that our Western way of life has, as
long as we can remember, always linked the absolution of guilt with physical
and mental suffering.”

Dante’s Hell and Purgatory, provided many examples of punishments
that, while they were intended to be painful, nevertheless served to demon-
strate that, while pain is a necessary part of eradicating guilt, it is not
sufficient in itself. Dante introduces a positive element to the reciprocal
relationship between the crime and the punishment: the offender must
practice the virtue that is opposite the vice he committed. For example,
those consumed with pride or self-love, must practice humility: whereas
their heads were held so high on earth, now they are bent double under
a big stone, their heads low. The slothful and lazy—they must spend all
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their time running continuously. Instead of concentrating entirely on the
pain and suffering as a match to the suffering caused by the crime, Dante’s
punishments show that the practice of a virtue (that is, doing good) may
in addition help to cancel out the injury of the offense. Yet he manages
to translate the practice of a virtue into a horrendous punishment.* Keep
in mind, now, that we are, in this chapter, talking about how to punish
horrendous criminals, the terrible few.

There is one important element left out of this equation: the victim.
Dante’s punishment and the retribution idea, generally, of the last several
hundred years have had little regard for the victim in Western civilization.
The balance has been treated as a more abstract balance: that between the
individual actor and his own past acts. The punishments of Dante are
oriented entirely toward the individual coming to account with himself
(and, through this experience, with God).”" This “keeping of accounts” is
clearly an important part of retribution, and it is'also crucial to the idea
of restitution, of paying a debt.

There is little agreement upon to whom the debt is owed.” The
argument usually revolves around whether-or not society in general can be
conceived as a victim of any crime (including “victimless crimes”), either
instead of or as well as a victim who is directly damaged by an offender.
For example, those who advocate a “pure” restitution, take the position that
society has no place getting“involved in the essentially private offender-vic-
tim relationship. The only victims they will recognize are direct, concrete
victims.?® Shari’a law in its traditional form also affirms this view, where
victims may play an important and active part in the application of the
punishment (see chapter 9).

However;. others argue that a debt is owed by the state to those who
have not broken the law, to punish those who have. Otherwise offenders have
an unfair advantage. Yet others argue that the offenders also have a right to
be punished, and that society, by punishing them, fulfills the debt it owes
to the offender.®* Finally, some who are strongly opposed to punishment of
any kind take the position that the actual involvement of the victim and
the offender in the process of resolving the conflict themselves is a good
thing in the sense that each can learn and grow from the experience (these
days called “restorative justice”).®

In practical terms, there seems little point in quibbling over to whom
exactly the debt is owed, since it is always difficult to identify exactly where
that damage or injury to persons stops. If an individual is mugged, clearly
he or she is the victim. But his or her family are also victims in that they
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share in this suffering. The injury and damage caused by most crimes can
rarely be limited to one victim. Because of the complexity of interpersonal
relationships, the effects of a crime will be felt by many.*® The same goes for
the effects of punishment, as we will see in more detail in chapters 6 and 7.

The question, therefore, of whether or not the debt is owed specifically
to the direct victim of the crime is, from an historical and even practical
point of view, unimportant. Let us simply observe that many writers of
varying philosophical and ideological persuasions seem to agree that there is
a debt owed by the offender on account of his having committed a crime.
For the moment, let us put aside the question of to whom the debt is owed,
and turn instead to the ways in which one may pay a debt.

Historically, there have been a number of different solutions to this
everyday problem of life. These may be summarized briefly as follows:

* The victim may return injury for injury (vengeance). Here
the debt is seen as that familiar imbalance created when one
party wrongs another.

¢ The offender may pay blood money in return for an injury done
to another party. In this case, monetary values are attached to

particular types and amounts of bodily or property damage.
This dates back at least to the Middle Ages.”

* Depending upon the religious persuasion of the offender, he
may indulge in certain acts of suffering or penance, to pay
back to_his God the debt he owes from having committed
evil acts.-The common picture of St. Peter or the “Recording
Angel” keeping a ledger of good and bad deeds of each person
testifies to the well-established notion of a debt interpretation
of punishment in the Christian tradition.*®

¢ The offender may make it up to the victim, by offering valued
services (such as his labor) or other goods valued by the victim.

* The offender may shift the debt to another person. That is, he
may borrow from another, to pay his immediate debt. While
this might work with financial arrangements, it is difficult to
see how it could be implemented for bodily injuries, unless the
victim bypasses the criminal justice system and seeks recourse
through institutions that specialize in collecting and disbursing
such debts, such as the Mafia.



82 CIVILIZATION AND BARBARISM

We can see, from the point of view of punishment as payment of a debt,
that both the retributive and restitutive models embrace this philosophy
because they view punishment as an exchange—ideally an equal exchange.
They seek the reestablishment of the balance between offender and others,
they both reinforce the norm of reciprocity.® It will be remembered, though,
that in chapter 3 we rejected some of the punishments outlined above as not
credible punishments, because they were not painful enough. And in this
chapter, where we are concerned only with what to do with the terrible few,
they may not apply in practice, but they may apply a satisfactory justification
for making the terrible few at least attempt, through their incapacitation,
to do some good. Could they make restitution?

Advocates of restitution maintain that, instead of the totally negative
approach to the offender adopted by both the retribution and deterrence
advocates, restitution offers a way to have something positive come out of the
punishment process. This is considered to be a more enlightened approach
to criminal punishment, the presumption being that a civilized society, if it
must inflict pain, should attach some higher-meaning to it. That is, there
must be an identifiable consequence of the punishment that goes beyond
the mere infliction of pain and suffering. There are two identifiable forms
of restitution: pure restitution and punitive restitution.

The strongest advocates of pure restitution argue that restitution is
inconsistent with punishment-and that it should totally replace punishment
as a new paradigm in criminal justice.”” However, it takes little effort to
expose this position as indefensible.” The purists argue that we serve justice
not by punishing individuals, but by requiring offenders to make restitution
to their victims: “The armed robber did not rob society; he robbed the
victim.” We-have already seen that it makes no practical or moral sense
to draw hard and fast lines between the one individual victim and others
who are also affected. But, more importantly, the attempt to focus upon
restitution rather than punishment puts restitution in a position of having to
excuse itself for being “soft on crime.” Punishments must be credible, and,
to be credible, their infliction of pain or suffering must be unambiguous.

Furthermore, pure restitution allows for the possibility of other inter-
ventions into the offender’s life that would otherwise be seriously questioned
if they were labelled clearly as painful punishments (such as forced labor for
the victim). That is to say, their harmful effects are cleansed by the appar-
ently good intentions of this form of restitution (to provide an alternative to
punishment). If an act is labelled as “intentionally painful” or “punitive,” it
is much more likely to be scrutinized for its ethical and political justification
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than is an act labelled as “helping” or “doing good.” On these grounds, we
must reject pure restitution as being incompatible with retribution.

Punitive restitution is the more widely recognized form of restitution,®
the one closest to that expressed so well by Dante. By insisting that the
offender suffers for his crimes (which the retributivist says he deserves) puni-
tive restitution avoids the criticism that it is naive (to think that the public
will give up punishment and accept some kind of nonpainful alternative).*
The problem remains, then, how to make restitutions credibly painful.

In sum, if restitution is to “work” as a retributive punishment,

* it must be credibly painful,

* it must provide a satisfactory balance to the offense (that is,
the restitution must match the crime), and

¢ its effects both on the offender and the victim(s) must be
clearly identifiable.

In other words, what is needed is a restitutive punishment that is easily
identifiable as a punishment, can be readily matched to the offense, and the
positive effects easily identified. There is such a punishment: redemption.

The death penalty, if we must have it, does provide us with an excellent
opportunity to turn what many see as an outrageous and wanton destruc-
tion of an additional human life, into something that could save one or
more human lives, and certainly to dramatically improve the quality of life
for many others. Why should not the bodies of the executed be used for
donor organs for those awaiting transplants? There are such long waiting
lists, and the expense of such organs is extremely high.* Indeed, one could
even argue that, in order for the use of organs not to be appropriated by
the rich (as can be the case now, because of their high cost), organs of the
executed could be specially allocated to those who are too poor to receive
transplant operations.

The death penalty offers a unique opportunity for the murderers to
do what many say is impossible for them: while they may not be able to
bring back the life of their victim, they can certainly save another life—
maybe more than one. This is surely a wonderful opportunity to enhance
the retributive aspects of the punishment and truly “cancel out” the injury
done by the original murder. Just think of it. According to the Organ Pro-
curement and Transplantation Network,* one organ donor can save eight
lives. As of June 20, 2017, 117,589 people in the United States needed a
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lifesaving organ transplant. Of those, 75,851 people were active waiting list
candidates. The number of people who die every year awaiting a transplant
is, on average, 11,000.# Many such lives could be saved by murderers.*

Indeed, one could go so far as to say that the individuals’ lives that
are saved by the donations of the offender are more worthy, as lives, than
that of the offender. After all, according to retribution, society is saying that
the murderer’s life is worthless; but that his death is of great value. The
retributivist can only say that the value of the murderer’s death is simply
in the fact that he took another’s life. Both, therefore, are negative values.
But, with what we can now call “restitutive retribution,” we can see that
the value in the death of the offender lies in the extent to_which it can
save and enhance the lives of others. And we could even choose others who
truly deserved to have their lives enhanced: the poor, who, ‘as it happens, do
not have the money for the expensive transplant operations, and in some
countries, in fact, may end up selling their body parts in order to live.”

We should be aware that the argument for using the bodies of executed
offenders to save lives is made easier if we leave it to others to decide on
other grounds whether or not it is justified. to_inflict the death penalty in
the first place. So far, I have simply argued that, given that some US states
have decided that the death penalty is an acceptable punishment, then
there is no need to address the difficult argument of whether it is justified
to violate the physical body of the offender to do good. The decision to
execute is already the decision to violate the offender’s body.

If we extend the idea that we wish to save lives of innocent people
by using the bodies of offenders—alive or dead—then we have much more
difficult issues to address, especially from a retribution point of view. In fact,
utilitarians have told us for a long time that they only inflict punishment
when they can’'maximize the greatest good for the greatest number. And we
are well aware of the defects of the utilitarian justification for punishment,
the major one of which is that the individual is used as a means, whereas
the retributivist argues that the individual is an end, not a means to any-
thing.> If we want to keep true to a retribution position, there is difficulty
justifying the use of offenders’ bodies while they are alive.

Unless, that is, they are the worst of the worst. In which case it may
be better for all concerned that we keep them alive while we harvest their
body parts. We would be doing good by the principles of both utility and
retribution. We offer the terrible few a chance at redemption.”

Redemption softens the harsh utility of using criminals as a means to
an end. We have seen that the bodies of the worst of the worst could be
incapacitated in a number of ways, without resorting to prison. So far, we
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have confined the discussion purely to incapacitation, with the sole aim to
make sure that criminals could do us no harm while living among us. We
used the utilitarian justification of punishment to defend the justice and
morality of such a punishment.

Without going into too much detail concerning the defects of the
utilitarian position, it is important that we recognize that its claim to serve
the “greater good” (we, the people) is a double edged sword. The “greater
good” redefines the negative aspects of any punishment as positive. So, by
calling imprisonment rehabilitation, utilitarians can justify extended prison
terms (the indeterminate sentence) for comparatively minor offenses. This
crass justification of punishment has contributed significantly to the excessive
and irresponsible use of prison.

In contrast, it is always, without qualms, the intent of retribution that
the offender suffer a pain that matches the severity of the crime he has com-
mitted. It is “just” and it is the criminal’s “deserts.” In this chapter we have
tried to make room in retribution for “doing good,” through redemption,
offering up the body of the convict to society. In this case, punishment
serves both utility and retribution. More-important, it also offers a way to
verify scientifically that the punishment has worked by counting the lives
saved by “donation” of the offender’s body parts.

Can punishment serve two masters? It always has. But a crucial dif-
ference remains hidden in“the definition of “doing good.” The utilitarians’
abstract formula of the greatest happiness (who on earth has any idea what
this could mean?), in practice define their “good” as conformity, expressed
through various_policies of deterrence, treatment, and incapacitation via
prison. As we have seen, there have been many scientific studies that have
attempted to-measure the effectiveness of the various utilitarian policies of
deterrence ‘and rehabilitation. None has been able to demonstrate defini-
tively that they have “worked.” Indeed, if they really did work, would total
conformity be a good thing, bring about the greatest happiness?

In contrast, the retributive use of bodily incapacitation in the cause
of redemption is highly visible and conclusive. Other specific lives can be
saved and enhanced. Furthermore, after they have made their organ dona-
tions, offenders who did not receive the death penalty would be free to go
about their lives again, depending on the extent of incapacitation required
of their crime, that is, the extent to which they remain a threat to society.
Remember, we are here talking about only the worst of the worst.

There are, of course, many obvious objections to this idea. For example,
some may complain that the government will execute murderers in order

to harvest body parts, especially as this has already happened in China.>
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But America is not China. We have due process and many legal safeguards
against tyranny. It should be possible to introduce legislation and structure
the “donor” program to prevent its abuse. (The reader will recognize this
as the familiar utilitarian propensity for excess.) It would also be a mistake
to conclude that the use of the organs of the condemned is either a cause
or symptom of the nondemocratic government of China. Dissection and
use of the body of the condemned has a long history in the West.”® It was
certainly around long before China’s modern government.

There may also be some concern about an individual living with a
serial murderer’s heart or other body part. Patients receiving such organs
would need to be counseled carefully. Whether it should even be known
from whom the organs came is a question that would need to be addressed.
There is also the risk of HIV and other infections in taking transplants
from prisoner donors.

Others might complain of a slippery slope, since some organs, such
as kidneys, could be extracted from prisoners without permanently inca-
pacitating them. So long as prisons exist, there will be this danger. Please
remember that in this chapter, the prime purpose of bodily dissection is in
the service of getting rid of prisons altogether, in an attempt to address the
old question of what to do with the terrible few. So long as it is justified
to lock up the terrible few, the temptation will be to put more and more
people in prison, to define ‘more and more as the worst of the worst. By
incapacitating them in plain sight, we at least keep visible our punishments
and, more importantly, avoid the many excessive and uncontrollable features
of prison as a punishment.

In sum, the retributive way of doing good through bodily incapacitation
offers a clear-and concrete consequence of the punishment. The pain of the
punishment is ‘clear; the good is a concrete good, not an abstract good of
the kind offered by utilitarians.

Consider the fantastic service that executed murderers could provide to
the saving of hundreds of innocent lives. While their suffering may not make
up for the specific suffering and loss of the particular victim, the victim’s
family, even the offender’s family, can at least take comfort in the fact that
two terrible deeds—the murder and the execution—have been turned to a
truly positive act: the saving of lives and improvement of quality of life of
many others. This is real community service, while at the same time preserv-
ing the punitive element of the punishment. Here are the actual words of
a death row inmate, Christian Longo, who strangled his wife and daughter,
and tied his two toddlers inside pillow slips and drowned them in a pond:
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Eight years ago I was sentenced to death for the murders of
my wife and three children. I am guilty. I once thought that I
could fool others into believing this was not true. Failing that, I
tried to convince myself that it didn’t matter. But gradually, the
enormity of what I did seeped in; that was followed by remorse
and then a wish to make amends.>*

Could he make amends? Obviously not, given the enormity of his crimes.
But he continued:

There is no way to atone for my crimes, but I believe that a
profound benefit to society can come from my circumstances. |
have asked to end my remaining appeals, and then donate my
organs after my execution to those who need them.”

And why couldn’t a vicious serial rapist (remember, the worst of the worst)
give up a kidney or two for persons who will most likely die, especially
if they happen to be poor? A lifetime on. dialysis for a serial rapist would
seem a just outcome, and, at the same time, it would incapacitate without
prison. We can see that the chance to do good is tremendous. Actual lives
could be restored and improved. There would be no question about the
good that came of such aets. At last, punishment would have a positive
aspect, yet retain its credibility as a punishment. And the offender would
have made true restitution, undeniable redemption. If we must punish (and
it seems we must), what better good could come of punishment than this?

But enough-of the terrible few. It is time to return to the punishments
that most-offenders should receive, moderate corporal punishments. You
may be wondering, surely there must be other kinds of punishments that
we could use that are not violent and that do not attack the body. Must
we go to corporal punishmene? It's a fair question. Its answer lies in how
one can compare punishments—all kinds of punishments—and sensibly,
rationally, and morally choose those that will best match the crime and our
moral sensibilities. The following chapter does just that.






Chapter Seven

A New Way to Punish

Moderate Corporal Punishment Is the Least Imperfect
of all Criminal Punishments

W’hen we look at the range of punishments that might be possible once
we free ourselves from the dominant paradigm of prison, the variety
of punishments is considerable. ‘And when we include moderate corporal
punishments and incapacitation in the mix, a way of comparing them and
applying them is needed, especially for comparing them to current practice.
However, the choice of what punishment for what crime is a difficult one.
In the first section of this chapter, we examine how to compare punishments
according to their outcomes—intended or unintended. The major punish-
ments used today in our “modern” criminal justice system, have very severe
outcomes that are unintended, and these are often justified, paradoxically,
on that very basis.

The second section will examine how to apply them. The solution
to comparing and administering punishments—they are deeply linked—is
to punish by numbers, that is, to assess the severity of a punishment by its
quantity, such as years or months in prison, or months on probation. This
abstract way of viewing punishments splits the actual effects or outcomes of
the punishment from the sentence that is always pronounced in numbers.
This abstraction of punishment, while it has had serious deleterious effects
when applied to prison sentences, has an important role to play in criminal
punishment, because it helps to separate or “dehumanize” the punishment
process. That is, the criminal is punished by “the law” not by a human
who may or may not hold malice. This is an important civilizing aspect of
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criminal punishment that, when applied to moderate corporal punishment
(MCP) and open incapacitation (OI), makes it an entirely new and humane
way of punishing, while at the same time making it easy to apply in prac-
tice. We will shortly see that by far the greatest benefit of MCP and OI is
that, if applied carefully, while they dehumanize the punishment process,
they respect the humanity of the criminal.

Comparing and Choosing Punishments

Although the famed learning psychologist B. E Skinner claimed that his
experiments showed that punishment “did not work,” decades of research in
the psychology laboratory have since demonstrated that claim to be wrong.!
In any case, when we say that a punishment “does not work,” what do we
mean exactly?

We may begin by noting that there are no perfect punishments. All
punishments, even the most effective, bring with them negative side effects.’
Given that no society is likely to give up. punishment, even in the distant
future, we ought to compare punishments according to the negative side
effects they produce relative to their effectiveness. By “effectiveness,” in this
chapter, we mean something quite different from Skinner and his followers
who were concerned with whether a particular punishment will suppress
(temporarily or permanently) an unwanted behavior. That is an important
utilitarian justification ‘of ‘punishment, as we have seen. Our interest is
broader in this chapter, taking into account retribution and other moral,
societal, and political factors relating to the administration of punishment
in criminal justice.

As we'saw in chapters 4 and 5, in the 1970s, sentencing reformers
began to examine the array of possible punishments that could be used in
sentencing offenders. However, their focus was not on the outcomes of such
punishments, but primarily on trying to devise a formula for the equivalence
of different kinds of punishments. For example, they asked, how much pro-
bation is thirty days in jail worth?® Their failure to examine other aspects
of the punishments was conditioned by the fast growing fixation on the
quantification of punishment rather than examining its qualitative attributes.

There are a number of criteria on which we can base a comparison of
punishments. Table 7.1 shows a schema for a selection of eight punishments
arrayed according to eight criteria for evaluating outcomes. How would you
fill in the boxes? I have filled in my own assessment, but this, of course, is
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affected by my own perceptions and understanding of existing research. In
the explanation that follows, I will concentrate only on the more obvious
aspects of punishments that illustrate the comparison criteria. The criteria
are listed in no particular order of importance, although, if I were asked
which was the most important, I would say “credibility.”

The types of punishment are self-explanatory, with one exception,
“digital punishment.” This is essentially a punishment of “humiliation,” a
twenty-first-century, possibly extreme, form of the old punishments of the
pillory and stocks, but implemented through the Internet and social media.
To date, there is no actual legislative use of this punishment, although these
days it is possible that most types of punishment carry with them a dose
of humiliation. Social media and traditional media celebrate the exposé of
individuals’ wrongdoing, or, more accurately, accusation of wrongdoing.
The extreme form of this punishment is digital lynching (an expression
first coined by Clarence Thomas at his senate hearing for nomination to
the US Supreme Court), which by definition takes the law into its own
hands and is essentially “unlawful.” An example of this type of uncontrolled,
unsanctioned punishment was the case of Nobel Laureate Tim Hunt whose
chauvinistic comments at a convention.in South Korea in June, 2015, were
tweeted by a woman in the audience and within days he was forced to
resign his prestigious academic: position.*

It is hard to separate ‘out humiliation from any punishment that is
made public. Certainly, one could aggravate any punishment by manipu-
lating the amount of public abuse or derision. To some extent mandatory
sex offender registrics. may achieve this, but these serve the purpose not
so much of humiliating but of tracking individuals so that they may be
informally ostracized.

Let us examine each of the evaluative criteria and consider generally
how they might occur in each different type of punishment.

1. Control. How specific can we make the effects of a particular pun-
ishment? Can we apply the pain narrowly for that particular part of the
offender’s behavior we wish to control? Behaviorist psychologists specialize
in this technique, using conditioning schedules. It was the supposed method
of the doctors in the movie A Clockwork Orange. In contrast prison is a
punishment that is generalized and nonspecific. It is virtually impossible to
control experimentally, because it places the offender in a setting that is in
itself extremely ill-defined.’

While prisons appear from the outside to be highly controlled (the
walls, bars, etc.), these only serve to keep the inmates inside the prison and
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the rest of us out. They do little to ensure that the punishment is directed
specifically at the particular aspects of the offender’s behavior that have broken
the law. Drug offenders, violent offenders, rapists, burglars, all are heaped
in together. Prison does not primarily differentiate among such prisoners,
in spite of sometimes elaborate classification procedures. All prisoners suffer
punishments of diet, liberty restriction, boredom of prison life, and so on.
Many prisoners suffer differentially because they are weak or young and can
be preyed upon by the strong. The pain of prison is applied differentially to
inmates not according to the crimes they may have committed but according
to their physical and mental attributes as they appear in the prison setting.

Bodily incapacitation, the substitute for prison in the case of the
terrible few, is highly specific in its application, whether through a form of
the death penalty or the incapacitation of particular parts of the body by
cither medical of mechanical means.

Fines may stop the unwanted behavior, but they may also result in
the offender not having enough money to put food in his mouth. In fact,
all punishments shown in Table 7.1, with the exception of electronic flog-
ging, may have long-term negative effects on the offender’s ability to lead
a normal life, effects that go far beyond the present offense for which he
is punished. If these effects were “positive,” in the sense that they made
the offender a “better person,” this would be a reason in favor of the pun-
ishment, so long as, froma retribution point of view, the integrity of the
individual was maintained. Redemptive incapacitation fits this requirement
quite well. It does, of course, intentionally, have long-term effects on the
horrible criminal’s life (remember, the worst of the worst).

Critics will-argue that moderate corporal punishment (MCP) surely
has long-term effects on an individual’s life and cite the extensive research
of the “cycle of violence” as evidence. There are a number of answers to
this criticism.

First, critics make the error of equating moderate corporal punishment
with violence (and, by implication and error, torture). While corporal pun-
ishment does necessarily use some “force,” because the offender has to be
restrained in order to carry out the punishment and we must ensure that
the offender is not wantonly or accidentally injured, it can be administered
with very little violence. MCP simply requires turning on the switch of an
electric current, which is hardly a violent behavior. Some physical restraint
is necessary in all punishments that aim to control the body of the accused,
and this obviously includes prison. Fines, probation, and certain forms of
community service would seem to avoid this problem, but because they do
so, they lack credibility, as we shall see.
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Second, there is no conclusive evidence that the so-called cycle of
violence operates on a broad scale. In the individual cases where it has
been shown to operate, it has been extreme child abuse that has cycled
violence over generations, not corporal punishment as used in the normal
discipline of a child.®

Third, the research on the long-term effects of moderate corporal
punishment has been conducted entirely on the effects of receiving corporal
punishment as a child or teenager—as reported by adults, as far as they
can remember. The specific (or even general) long-term effects of receiving
such punishment have never been demonstrated, in spite of the claims of
Straus and his colleagues, the dominant researchers in this field.” Since all
of these adults were leading fruitful lives (many of those surveyed by Straus
turn out to be college students), one can simply conclude that they were
not seriously affected by corporal punishment as children; if anything, the
fact that they were at college suggests that they had done quite well.

Fourth, specific research on the effects of electric shock used as a
punishment has found negligible side effects, and significant positive effects.®

Fifth, shock incarceration, while it is-a form of prison, is more con-
trollable than “regular” prison because it is focused on one principle: the
total subjection by physical abuseiand mental humiliation of each inmate.
It is also usually limited to a:specific short term (from six weeks to six
months). However, because this control is administered in a prison setting,
and is therefore not open to public scrutiny, there is the danger of the
principle of total subjection (not unlike the principle underlying torture)
leading to excess.’

Sixth, as for-digital punishment, it is pretty much by definition out
of control. In-some cases individuals have been driven to suicide (a form
of self-punishment) by revelations of their (usually sexual) behavior on
social media. Self-administered punishment is a particularly interesting form
of punishment that we will examine more closely later in chapter 10. Of
course, the use of digital punishment by terrorists who execute their vic-
tims on social media is an example of the use of digital media to enhance
the terror of the punishment, a direct illustration of the utdlitarian use of
punishment. Its specific effects, however, are largely beyond the control of
the terrorists—they may excite their supporters, but firm up the resolve of
their opponents.'

2. Credibility. In order for punishments to fulfill their role as effective
punishments, they must be credible as punishments. That is, the public
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must be able to see that they are punishments, pure and simple, not some
kind of treatment. This is why probation has become so unpopular and has
given punishment in modern criminal justice such a bad name. Probation
is an ambiguous punishment. It mixes handholding and treatment with the
administration of the punishment (if it can be determined that the offender
suffers as a result of probation). In contrast, the unambiguous application of
pain by the acute but moderate corporal punishment of electronic flogging
makes it a highly credible punishment even though one might argue that it
is actually “less severe” than, say, even ten days in jail. In fact some might
even consider it less severe a punishment than a $1 thousand fine. It is the
credibility of a punishment that makes it effective as a punishment, seen
from a societal point of view. This is no doubt why shock incarceration,
a version of boot camp, in which humiliation is traditionally used as a
means of discipline along with severely regimented prison life, including
extreme physically demanding daily routines, is popular in some quarters
of the United States. This punishment has never been shown to deter crime
or reform the young offenders for whom it.is reserved.!" But it is popular
among many legislatures today. This is because its publicized severity makes
it a credible and unambiguous punishment.

Similarly, the humiliation attached to digital punishment is unambig-
uous, though there is, perhaps, the possibility of some offenders turning the
humiliation into notoriety; becoming “digital outlaws.” Bodily incapacita-
tion is demonstrably painful if it includes the removal of body parts; but
if incapacitation is achieved through the use of drugs, or addiction to a
specific drug, then the “painfulness” of this punishment may be in doubt,
since some drugs-that are addictive are not painful, though the withdrawal
from them-is.

Prison has a great deal of credibility as a punishment, given the extremes
of mass incarceration. One may say here that this credibility is undeserved,
since it has so many defects as a punishment, as already outlined in this
book. One might term this as “fake” credibility. The pains that prisons cause
are widespread and uncontrollable, yet much of the public believes that
they are not painful enough, resulting in the illogical response of extending
prison terms, thus adding to mass incarceration.

3. Visibility. Before prison, almost all criminal punishments were pub-
lic, so public that they were a spectacle. The challenge with today’s pun-
ishments is to keep them before the public eye but avoid making them a
spectacle. There are many theories as to why punishments were so public in
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earlier times, the most popular being that they put the fear of God into the
onlookers (general deterrence)—a theory made fun of by the great illustrator
Hogarth in the seventeenth century in his illustration of a public execution,
with one of the crowd picking someone’s pocket, a crime punishable by
death at the time. But the most pervasive popular and academic theory
remains Freud’s idea of catharsis (taken from the Greeks), that humans
(especially men) have a violent nature which must be constantly satisfied,
and so watching violent gladiators in the Roman colosseum or a violent
sport like American or Australian football serves that purpose. Today, we do
not need to watch actual violent punishments carried out in public to obtain
release or satisfaction of our need for violence. Nor do punishments need to
be violent. Modern movies and video games, now in high definition or 3D,
along with deep sound, provide experiences of virtual reality that far surpass
any actual experience of violence.”? The actual concrete visibility of violent
punishments is no longer necessary for catharsis. However, their visibility
is necessary for two different reasons: (1) to hold those who administer it
accountable to the public and (2) to make the punishment credible.

To be a credible punishment, a punishment must be seen to be done.
Prison is an isolated, secret punishment kept mostly out of the publics
eye. The only times in which it becomes a public punishment are through
the national media when prison riots erupt, or when the national media
occasionally decide to do anexposé of prisons.

The media often present a picture of prison as nonpunitive, emphasiz-
ing its provision of TV sets, libraries, and other amenities that many might
consider convicts_do not deserve. The result is a conflicted public view of
prison as a punishment: the most serious of punishments (apart from the
death penalty)-available for offenders, but at the same time a punishment
that is not serious enough.

The visibility of other kinds of punishments is also important. Proba-
tion (whether regular or intensive) is a punishment of low visibility, simply
because its aim is to blend the offender into the community. Reporting to
the probation officer is not a particularly onerous or exceptional task, a bit
like going to the bank (certainly not as painful as going to the dentist). It
is not surprising that probation is viewed popularly as a nonpunishment.
Intensive probation requires more thorough control and supervision of the
offender in the community, but it occurs blended in with the community,
and so is essentially invisible to the public. Probation continues to suffer
from a credibility problem because it is administered largely by social workers,
so the public does not believe that it is punitive enough. Other “painless”
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alternatives such as weekend incarceration, enforced attendance at classes,
and community service have been tried around the Western world. Some
work (that is, generally reduce recidivism) within a very limited setting
and for mild crimes."”® But they are, by and large, not sufficiently punitive
4 making it likely that they become add-on
“punishments” rather than alternatives to prison.

to take the place of prisons,

Community service can be a highly visible punishment, depending
on how it is administered. Road gangs, a form of community service often
ignored by liberal reformers, could certainly advertise the fact that the road
workers were convicts by dressing them in distinctive prison uniforms. This
would make it a credible punishment, although there are other problems with
inmate-enforced labor, as we have already seen and will see further below.
Other kinds of community service would have to be evaluated according
to their special characteristics. It should be possible, though, to emphasize
the visibility of most types of community service. Of course, along with
visibility comes the possibility of humiliation. The extent to which this type
of punishment should be combined with all.kinds of punishment needs to
be carefully assessed. Digital punishment,-as already noted, is totally visible
and therefore 100 percent humiliating.

MCP also needs to be public if it is to be credible. And it must appear
as sufficiently painful to the public. There may be risks involved in this, as
we know from the hysteria-that occurred historically at public executions.
There are ways to avoid this, as we will see in chapter 10, where robotic
surveillance is the means of ensuring public visibility. It goes without say-
ing that mutilations, if used for incapacitation, a form of chronic corporal
punishment, are very visible, in all cases, visible for life. However, if bodily
incapacitation occurs robotically within the privacy of the terrible criminal’s
home, there may be a question of visibility. Here again, robotic surveillance
may be the answer.

4. Calibration. The extent to which a punishment may be calibrated—
that is, applied to the offender according to a specific amount (intensity and
duration, as we will see in the next chapter)—is important if a punishment
is to be used to match a particular crime. Finely adjusting punishment
amounts to match more closely the appropriate level of crime seriousness
is not as simple as it seems.

Prisons have been championed on these very grounds: that, because
they are measured in terms of years and months, they can be finely cali-
brated to meet the particular crime. Unfortunately, this is only superficially
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true. Months and years, or even days, of prison are certainly legislated by
politicians and delivered by judges in an appearance of matching the seri-
ousness of the punishment to the seriousness of the crime. But in fact the
calibration stops with the pronouncement of the sentence. The offender is
then passed on through many hands into the correctional system, subjected
to an enormous variety of pains of imprisonment, none of which have been
specifically prescribed by the judge or legislator. For example, how many
times should a young drug offender be raped in prison? A judge would be
offended by this question, yet in prescribing a certain amount of time in
prison, she is by default prescribing the possibility of such pain. The cali-
bration of punishment and its specificity are closely related. This problem
relates to any punishment that is calibrated in terms of time. In contrast, as
we will see, the application of MCP by electronic flogging can be carefully
and specifically calibrated to ensure that both the intensity and duration
of the pain are controlled.

Because of the high level of control exercised on inmates in a shock
incarceration program, it is possible that conditions inside the camp could
be calibrated (that is, the intensity of the punishment varied) in such a
way as to visit quite specific forms of (punishment on various individuals
and groups. However, the “cthic” on which boot camp philosophy seems
to operate is that all are treated “equally” (that is, equally horribly), with a
few set apart for humiliating-examples. Whether these few are those who
deserve it (in terms of their crimes, not in terms of their behavior in camp)
is a question unanswered. Because the duration of shock incarceration is
ostensibly limited to six months or less, calibration of time could also be
adopted, and perhaps be made more meaningful, since we are not talking
about enormous expanses of time, as with regular prison.

Fines ‘also have the appearance of easy calibration, since we value
commodities and services in terms of money every day. However, as we
saw in chapter 4, we do not know what the deprivation of money means
to individuals. Unlike physical pain, the value of money is perceived in a
much more diverse way. There ae many shortcomings of this type of pun-
ishment, especially its subjectivity (or, more precisely, its false objectivity).

Digital punishment via social media appears to work as a kind of
infectious disease. It runs its course then peters out. However, the problem
with the digital world is that tweets and other digital communications never
go away completely. There is always the possibility that they will come back.
Politicians running for office know this: one’s digital history can be easily
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dredged up and used against one. In this sense, digital punishment, if used
as an official sanction, is a chronic punishment more like a cancer than an
infectious disease that runs its course.

5. Side Effects on the Offender. All punishments have unwanted side
effects. The question is, which punishments have the least? The side effects
of prison are countless. Plenty of research has shown that it has effects on
the offender long after release. While its advocates argue that the punish-
ment of prison is “only” deprivation of liberty, many other deprivations
come along with the loss of liberty. There is deprivation of diet, normal
sexual activity, family life, a work environment—one could go on and on.
To claim that prison only represents deprivation of liberty and nothing
else begs the question of what conditions prison advocates would envision.
In an attempt to remove all the other pains of imprisonment and make
it purely and simply deprivation of liberty, prison apologists have pushed
for making prisons as comfortable as is possible, given the circumstances,
a “home away from home.” One can see that this simply eats away at the
credibility of prison as a punishment.

Acute temporary corporal punishment of electronic flogging (MCP)
has few if any side effects on the offender. The pain can be applied in very
short duration, can be calibrated just enough to have a painful effect without
carrying with it additional“injury, and can be administered in conditions
that are not humiliating, degrading, or violent.

Digital punishment certainly inflicts humiliation, but its intensity and
extent are very hard to control. If it were for a sex offense, for example, and
the details of the offense were graphically portrayed on a YouTube video,
it could lead to all kinds of repercussions for the offender (not to mention
the victim). A number of well-publicized sting operations to entrap sex
offenders, for example, led to the suicides of the accused.”

Community service could be managed to provide an uplifting, as against
a humiliating, experience (one presumes that a uniformed chain gang member
is humiliated by the visibility of the punishment) if the community service
were some form of “doing good.” But what “doing good” for a criminal
would entail is a question of considerable difficulty. The traditional notion
of community service usually means something like assisting in a nursing
home. Why such persons (or any objects of charity) should benefit from
having criminals take care of them is puzzling. It also demeans the role of
true volunteers, which brings us to the next point.
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6. Punishment Overflow. The most perplexing and frustrating aspect
of punishments is that they all have overflow effects. That is, the effects of
the punishment of a single offender overflow into other areas and on to
other people in ways that are commonly dismissed as unavoidable. In many
cases, the imprisonment of an individual family member causes very severe
hardship for the rest of the family members.'® Not only is the suffering
financial, but the children lose a parent and suffer the ignominy of a parent
who is in prison. It is often claimed that it is not our responsibility that
the punishment has overflowed, that the offender should have thought of
his family before he committed his crime. Of course, this is true as far as
the offender is concerned. But it is not true as far as a responsible society
is concerned. Are we not accountable for the effects on innocent people
of punishments that our judges and legislators have prescribed? The family
members of a prisoner are surely innocent (in most cases).

One can only guess at the punishment overflow of shock incarcera-
tion. Since this punishment is leveled at older juveniles, one can perhaps
minimize the overflow effects on family, although, these days, it is certainly
possible that many of them are parents.

Punishment overflow also occurs when fines are levied against the
offender. This is easily measurable. For example, welfare has to cover for
the lost family income of an imprisoned family member. The overflow can
reach far and wide.

Punishment overflow is. especially severe in the case of digital pun-
ishment, since tweets, Facebook, and other Internet outlets for scandal and
notoriety make character assassination a tempting proposition for many and
ensure that the family and friends of an offender whose crimes are digitally
broadcast will-also be punished and humiliated. How would a child feel if
the crime and punishment of his or her father were broadcast far and wide
so that she would be teased and bullied at school, especially if the parent
were a sex offender?’”

The use of moderate corporal punishment (MCP) minimizes (though
it does not eradicate) the punishment overflow effect. It is done quickly, by
appointment as it were, does not leave lasting effects, can be done without
financial cost to the offender, and does not remove the offender from the
important role of family member. Possible overflow effects could be the
stigma a child suffers from the parent receiving corporal punishment in
public (though, as we will see later, it can be minimized, if not avoided), but
this is far less by comparison with the overflow effects of the punishment of
prison. It may also be counteracted to some extent by the clear and simple
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message sent to the child with the swift and unambiguous punishment of
the father: that when you break the law you get punished, and it hurts.

7. Cost. The cost of a punishment should be the last consideration
in choice of punishments. Clearly, a society that is morally accountable
for the punitive actions it takes against its members should consider moral
considerations ahead of cost. After such considerations have been met, the
comparative cost of punishments should be taken into account.

The costs of both the death penalty and prison are exorbitant, as is well
known.'® Which costs more in the long run is a subject for debate, but the
costs are so high for both punishments that there seems hardly any point in
engaging in the debate.” It is often argued that community supervision of
some kind, including community service, is cheaper, but'this remains to be
seen. Certainly community punishments would not have to be all that cheap
to be cheaper than prison. It was argued, when probation was put forward
as an alternative to prison, that it would be cheaper than prison. However,
there has long been a preoccupation with the cost of probation supervision,
and the extremely high caseloads of probation officers is well documented.
These community-based corrections have become massive bureaucracies
answering mainly to themselves, yet suffering constantly from lack of adequate
resources, which renders them, even allowing for their confused purpose,
relatively useless.”® Thus, in“terms of cost effectiveness, probation probably
brings the worst return oninvestment. At least with prison criminals are
locked up and kept away from us, so we do get something for our money.
However, as we saw in the previous chapter, criminals can be incapacitated
in the community without being locked up.

Perhaps-fines offer the most promise for return on investment? Inflict
big fines and demand restitution? This could be a punishment system that
would pay for itselfl Unfortunately, in the United States at least, it doesn’t
work:

Federal statistics indicate that the U.S. government collects from
criminals about a penny for every dollar they owe in restitution
and fines, money that should go to the public treasury and

victims.?!

Not only does this particular punishment not meet any decent standard
in terms of cost, it does not meet the standard of punishment itself, since
it seems that the majority of offenders don’t actually pay their fines. This
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means that they are not, in effect, punished. They are only sentenced. And,
in one case, a judge even required offenders to give a pint of blood in lieu
of a fine—a form of redemptive corporal punishment.””

Digital punishment, if used officially, probably would be the least costly,
since a connection to the Internet provides access to a limitless number of
people to whom the crime and the punishment can be broadcast. However,
because its overflow effects are considerable, it does not compare to moderate
corporal punishment that is acute and temporary, and not broadcast digitally.

If a primitive form of corporal punishment were used, such as paddling
or the lash, not a lot of capital equipment would be necessary. However, in
order to maintain equity and consistency, individuals who were commissioned
to carry out the whipping would have to be trained so that they used the
right amount of force equally and to the correct part of the body. Training
individuals would be very costly. A better solution, if a corporal punishment
requiring impact of an object on the body were preferred, would be the use
of a machine, these days certainly feasible, a robot. that could be calibrated to
administer whipping or paddling with consistency and accuracy. This would
obviously cost a lot to set up, but in the long term would be cost-efficient,
because there would be no human employees, who are of course always the
most costly. A more efficient and consistent corporal punishment would be
electronic flogging, as will be described shortly. There would be a minimal
set-up cost, and a small amount of training for administrators, but it mostly
could be administered without much, if any, human intervention, so, in
the long run, would be cost-effective. As a matter of fact, it might even be
self-administered, as I will examine in the final chapter.

8. Qualizy. 1 have reserved the most difficult and fascinating criterion
till last. By “quality” we mean the inherent “matchability” contained within
a punishment. There are some punishments that seem perfectly to “fit the
crime” regardless of whether their apparent severity matches the seriousness
of the particular crime.”® For example, cutting off the hand of the thief
seems to “fit the crime” even though most of us would probably consider its
severity out of proportion to the particular crime, regardless of the amount
stolen. This difficult-to-describe quality of punishments is perhaps the piv-
otal factor in choosing punishments. It is the art of punishing that has
been lost, or at least buried in our modern obsession with quantification
of punishment. One roundabout attempt to get at the qualitative aspects of
punishment has been restorative justice, though this has its own problems.

The informed criminal justice reader may wonder why I have not
included restorative criminal justice in my list of possible punishments. This
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is because it is not put forward by its advocates as a punishment but as
a replacement of punishment, in fact, not just of punishment, but of the
entire criminal justice process. I once witnessed its application to an event
in which a male supervisor had harassed his female inferior in the work-
place for a period of seven years, making her life a misery. The negotiator
(or counsellor, or mediator, there are many different names given to the
individuals whose job it is to bring the two sides together) after lengthy give-
and-take between the two parties, had them shake hands at the end. And
that was it. A handshake supposedly made up for seven years of harassment.
This case, while not about criminal offending (at least not yet), displays
the extremely difficult problem of how to match the “punishment”™—here
the counter response, an expression of “love” and “reconciliation”—to the
severity of the “crime.” It is very difficult in cases where the crimes have
been enormous, such as the human rights violations that occurred in South
Africa in the days that led up to the eradication of apartheid—where the
now popular idea of reconciliation and restorative justice originated. The
best one can say about this way of avoiding-punishment completely is that
it is a brave (romantic) attempt to get victims to forget (that is, forgive)
what was done to them.” This is a paradox, of course, since the process
involves dredging up in face-to-face encounters all the terrible things that
the offender has done to the wvictim, which would seem to run counter to
the victim forgetting what'was done to her.”

Finally, in some respects, the Shari’a law approach to offending also
encourages the participation of both offender and victim in the criminal
justice process, giving the victim some say in the outcome, should the judge
decide that the ‘offender is guilty. The difference, though, is that the purpose
of a Shari’a trial presumes punishment as its outcome; the victim gets a
chance to ‘mitigate or aggravate the punishment once guilt is established
(see chapter 9). That is, the purpose of a Shari’a trial is to bring about a
just punishment. The purpose of restorative justice is to replace punishment
with love and reconciliation.

So far, we have seen that MCP has distinct advantages over other kinds
of punishments, especially, of course, that blunt instrument of punishment,
prison. MCP, acute temporary corporal punishment, falls somewhere in
between the need to quantify the punishment so that it matches the seri-
ousness of the crime and the need to match qualitatively the pain or moral
imbalance caused by the crime (retribution).

The criteria presented here for assessing the effectiveness of criminal
punishments go well beyond the criteria used in penology and criminal
justice research that seeks to investigate whether particular punishments



104 CIVILIZATION AND BARBARISM

“work” or not. Such research confines its assessment of what works simply
to measuring recidivism (that is, whether offenders recommit after they have
been punished, almost always the punishment being prison of one form
or other). Rarely, if at all, do any scientific studies attempt to compare
the effectiveness of one type of punishment with another. And, finally, no
studies have ever assessed the visibility, credibility, calibration, side effects,
overflow, or ability to control the application of a criminal punishment.?
Interestingly, when comparisons have been made between prison and other
interventions, these are not with other alternative punishments but with
alternative treatments, such as with drug offenders.”

Having developed the criteria according to which we may compare
the effectiveness of criminal punishments, we turn now to the most difficult
challenge, choosing the punishment. That is, matching the punishment to
the crime. Much of the book so far has been preparing you for this. We
have seen how chaotic the matching of punishment to crimes has become,
how difficult it is to identify whether retribution or deterrence are effective
guiding principles for choosing and matching punishments to crimes. In
the modern age, there is but one solution.

A New Way to Punish

The father of modern criminology was Cesare Beccaria, who, in 1764,
wrote a famous treatise called On Crimes and Punishments, a coy attempt
to liberalize what he and other reformers of the Enlightenment period
considered to be the primitive, sadistic, and unfair criminal justice system.
He especially pointed an accusing finger at the judges of his day, whose
unbridled discretion, he thought, had led to the horrendous punishments
of the eighteenth century, though he did not oppose corporal punishment
for violent crimes.”® Two hundred and fifty years later, reformers, citing
Beccaria, boast that we no longer use violent punishments and continue to
identify the unbridled discretion that pervades the criminal justice system
at its evil core. The modern complaint is that there is too much “disparity”
in the sentencing of offenders (that is, similar offenders receive different
penalties for the same crime) and that it is the judge’s discretion that is
the cause of this disparity.?’

The truth is that judges have had very litde discretion in respect to
serious crimes since the “reforms” of the eighteenth and nineteenth centu-
ries, especially since prison has become the main punishment for serious
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crimes. The only discretion judges have is limited to a pathetic single
alternative: in or out of prison. In contrast, in the days before prison, there
were many different punishments available to the judge, who therefore had
more discretion as to the choice of penalty. In this century, discretion has
been limited largely to assessments of the offender’s background and the
“seriousness” of the crime, because there is so little choice as to the possible
sentence. In this respect, one might argue that the widely disparaged (in the
West) punishments meted out in Shari’a law, as described in chapter 9, do
at least offer a variety of punishments for serious crimes, much more than
just prison that is available in Western criminal law.*

There also exists a strong feeling among judges that “each case is
unique.”! But sentencing researchers have found that even when judges
have a lot of information about the criminal available, they apparently
use only two pieces of it: the seriousness of the offender’s offense and the
prior criminal record.”” Clearly, when there is such a paucity of sentencing
alternatives, there is only so much information. that one can use in making
such a decision, since there is only one choice of any import: in or out of
prison. Enter, sentencing guidelines.

Sentencing guidelines, introduced in the 1970s into the federal system
and later adopted in many states, made a small step towards a solution to
judicial discretion. They offered a way to set limits on the punishment lengths
to which a judge may go-“in- sentencing, establishing generally mandatory
minima and maxima.*® The extent to which a judge can adjust the mandatory
minima or maxima has been subject to some Supreme Court decisions in
recent years, generally favoring the discretion to be shifted to juries rather
than judges.’® More importantly, they structure the sentencing process,
focusing on the amount of punishment to be delivered, and systematize it.
This focus has important implications for both the function and delivery
of moderate corporal punishment, as we will shortly see.

There are many different kinds of sentencing guidelines,” but it is
possible to describe a general model.*® The way these guidelines work is
that social scientists tabulate the sentencing decisions of judges, and the
criteria that they either say they use or can be shown to have used in their
decisions. Such variables include criminal’s prior record (the severity and
number of prior offenses), seriousness of the current offense, age, sex, race,
income level, and many more (some not necessarily legally valid criteria).

Researchers have found that they can predict to a moderate extent
the sentencing outcomes of judges by a number of such variables (that is,
algorithms).”” By and large, the most common and best predictors are the
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criminal’s prior record and the seriousness of the offense for which she has
been convicted. The scientists then draw up tables to show the average
(sometimes displayed as a range) sentence given by all judges in the particular
jurisdiction for each crime, and these are called “guidelines.” Thus, when
in doubt, the judge can refer to these guidelines to see how she is doing
compared to the general practice of her colleagues. In this way, it is hoped
that the judge’s decisions will be regulated by the practice of her colleagues,
that excessive or disproportionate punishments will be avoided® and even-
tually even become robotically managed.”” However, recent research suggests
that regardless of the existence or nonexistence of any type of sentencing
guidelines, most variations in sentencing result from local, individual factors
such as race and gender.®’

Many judges have objected to the idea of sentencing guidelines because
it is an oversimplification of the very complex task they face in deciding on
the sentence. Both sides of this argument are right. The factors that the judge
must weigh up are considerable in terms of the unique background of the
offender. Unfortunately, the whole process is like a very bad joke, because
the judge, after having gone through all the deliberations in deciding on
the sentence, actually has only one simple choice of any consequence: in or
out of prison, to which, if the answer is “in,” is tacked on the number of
years—which we know has only a vague link to the actual pains of prison
to be experienced. It is like ‘spending a month deliberating whether to call
“heads” or “tails.”!

The appealing quality of sentencing guidelines systems is that they
solve the problem of matching the punishment to the crime by translating
the practice of a 'group of “experts” (judges) into numbers (that s, statistical
averages) that-then justify the length of the sentence. The heavy assump-
tion behind this approach is that types of punishments do not need to be
changed. That is, it is assumed that the judge is (and always will be) faced
by two decisions of any great importance when sentencing an offender:

1. In or out of prison?

2. If in, how much prison?

Why not consider other types of punishments, punishments that might better
fit the crimes and allow for a more specific assessment of their numerical
value? For example, most of the sentencing guidelines, after having gone
through the complicated procedure of developing “salient factor scores” and
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various other scores that are used to reflect the offender’s past record and
seriousness of offense, then provide a “grid” (merely another way of saying
that two factors are used) for computing the amount of prison. Yet prison is
rarely expressed as a specific number but rather as a range (of three to five
years, for example). Why is this? Is it to give the judge more discretion in
deciding a sentence for a particular offender, or is it because the researchers
do not know what the real (that is, amount of pain) difference is between
say, three and five years of prison? At least it can be said that judges do
have some guide as to the limits to which they should or can go. Yet is
“three to five years” a sufficient guideline if people have little idea of the
difference between three and five years' prison? For all we know, it might
represent a difference similar to, say, cutting off one finger as against a hand!

We can see that we are still stuck with the same old problem of
matching the punishment to the crime, even though sentencing guidelines
have provided us with a very significant advance in procedure. But an
advance in procedure does not really address the problem. Guidelines have
worked miracles with the numbers, and indeed have made them more real
than ever before. But that is why, in the long run, they actually extend the
problem rather than solve it. We have to remember that they are numbers,
and numbers only. Their reference to the actual pain of prison is tenuous
at best. In fact one could argue that the numbers hide the true pains of
prison; the numbers develop-a life of their own. That is why the original
federal sentencing commission and others at the state level that have fol-
lowed them spend a lot of time fine tuning the gradations of crimes and
matching them by numbers. There is no attempt to examine the quality of
the punishment that is matched to the number, only the quantity.

The determination of the sentence rests on the numbers alone, without
reference to. the pain (whether chronic or acute) of punishment actually felt.
By using guidelines, the judge refers to a superior source, that of collegiate
practice with numbers. One can see why the pleas of reformers for less severe
punishments have never been heeded.” It is very easy for commissions and
legislatures to deal with numbers, ignoring the pains that they represent.
Doubling a prison term from two to four is a simple computation. But how
much actual pain does such a doubling represent? The problem is exacerbated
even more when the reformers advocate less harsh conditions in prison, a
reasonable attempt to focus on the quality of the pains endured in prison.
Unfortunately, the perception of “soft” prisons, such as prison farms, as not
really prison, makes the basic in/out of the prison decision much easier for
the judge (and the public so represented), even though in most cases a judge
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has little say on what type of prison an offender sentenced to years of prison
will actually endure. It is the “corrections department” that makes that deci-
sion, a decision made by a bureaucrat not directly accountable to the public.

Sentencing guidelines could be very useful if applied to moderate
corporal punishment, especially a moderate corporal punishment such as
electronic flogging. An initial step would be to provide estimates based on a
formula derived from the quantification of prison terms, that is, how much
prison equals how much electronic flogging. This would lead to guidelines
of how much electronic flogging would match how much crime seriousness.

Administering Pain: Moderate Corporal Punishment

Even though electronic flogging is essentially a numerically based punishment,
there is much diversity in the way it may be administered and manipulated.
For example, as noted above, all sentencing guidelines  that use prison as a
punishment simply specify prison, along with the scale of the number of
years, varying this according to the seriousness of offense and the offender’s
prior offenses. With the MCP of electronic flogging, it would be possible
to vary the intensity of the shock(that is, how many volts) with the dura-
tion of the application of the shock (that is, apply the shock for so many
seconds) and also vary the number of punishment “sessions.” We can now
construct a standard punishment unit (SPU) as follows:

SPU=VxDxI

Where
V' = number of volts
D = duration of shock in seconds
I = interval between shocks in seconds

These would be fixed by law, based on appropriate research. Sentencing may
then vary the SPU as follows:

e Total number of SPUs to be administered
* Length of sessions in which the SPUs will be applied
* Number of sessions in which the SPUs will be applied

¢ Intervals between sessions
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For example, if you receive 60 SPUs for your third burglary, the judge may
sentence you as follows:

Example 1, sentence completed in 12 months:
Session length: 5 units
Number of sessions: 12
Frequency of sessions: 1 per month

Example 2, sentence completed in 6 weeks:
Session length: 10 units
Number of sessions: 6
Frequency of sessions: 1 per week

One can immediately see the broad range of choices that faces the sentencing
judge, and here at last he or she will have some discretion worth using. Table
7.2 provides an example of what such a sentencing schema might look like.

After sentencing guidelines have been-used with MCP, we may find
that various levels of punishments would be agreed upon for various offenses.
The limits of sentencing would thus be developed by collegiate practice,
or fed back into a computerized system: that would develop algorithms for
administration of the punishment, in today’s language, robotic assessment.
More on this later in chapter 8.

As already noted, matching punishments to crimes is extremely difficult.
Just glance at tables 9.1 and 9.2, which are rough comparisons between
Western and Shari’a punishments and crimes in chapter 9. They are markedly
different. Even'comparing the punishments of crimes between the United
States and-European countries will demonstrate vast differences. Many of
these differences are cultural, procedural, and even political. So we cannot
hope to solve this huge problem of punishment simply by the introduction |
of MCP and O], although their acceptance as a form of punishment would
certainly mark a cultural change.

In an ideal world, punishment should be determined by the injury
and harm done by the offender rather than the inherent wrongness of the
act.® As the radical criminologist Jeffrey Reiman says, “Let the crime fit the
harm and the punishment fit the crime.”* The amounts of pain administered
could then be more precisely adjusted to match the injury and damage of
the offense, because they are quantifiable. This would require the rewriting
of a lot of criminal codes, especially to remove the “mental element” that
is so often part of the definition of crimes. Technically, this probably means
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converting many “felonies” into “misdemeanors” or infractions and punishing
them according to strict liability, as is currently the case with many traffic
offenses and other contraventions against various regulations, for example,
sanitation and pollution regulations.®

But enough of fantasy.*

The acute pain of moderate corporal punishment could be managed
under existing criminal codes. Most prison sentences, as currently prescribed
in the criminal law, could be translated into their equivalents of MCP. All
that would be needed would be to determine how much prison equaled how
much corporal punishment, defined in terms of length of shock, intensity of
shock, number of applications in one sitting, and even, in some exceptional
cases, number of sessions over how many days or months. We can see that
there is considerable variability in how to apply MCP (and even more when
done robotically, as we will see soon), so that matching these to differing
lengths of prison terms should not be difficult, especially as often sentences
are prescribed as ranges. We can see that under such a system judges will
have many more choices; at last their discretion will mean something.

But we have already seen in the first part of this chapter that deter-
mining the equivalence of different punishments can be very complicated. At
first it seems rather simple: we have a scale of punishments graded according
to their seriousness, and we simply match those to a scale of crimes graded
according to their seriousness. The challenge is to match up the two scales.
Where does one locate. the center of these scales? How does one match the
scale of MCP to the scale of crimes? This is an old problem that confronts
all philosophers of eriminal punishment. It is actually that nasty problem
that will not go-away: the limits problem. We have seen that sentencing
guidelines offer a solution to matching the crimes to punishments by man-
dating that judges conform to its restrictions, though allowing for exceptions.
Guidelines may be adapted to local jurisdictions, so we may assume that
most judges will not make extreme departures from the guidelines. It is
predictable, though, that some will. The question remains, therefore, how to
avoid these excesses, even though they will be the exception. It comes down
to a question of the principle of proportionality, that is to say, punishing
by numbers. And as can be seen from the complicated guidelines produced
in many jurisdictions (do a web search for “sentencing guidelines” to see
for yourself), guidelines themselves are prone to excess, many becoming
incredibly complex, requiring experts to interpret and apply them.

The problem of proportioning punishments to their crimes is largely
a modern problem, or at least was first introduced by the utilitarians when
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they began to focus on the amount of punishment rather than the kind of
punishment. Beccaria solved the problem this way:

One punishment obtains sufficient effect when its severity just
exceeds the benefit the offender receives from the crime.”

This sounds like a great solution, and the udilitarians have argued for a long
time that it provides a rational answer to the essentially mystical question
with which the advocates of retribution have had so much trouble. When
asked how they figure the proportion of punishment to crimes, retributivists
have had no real answer for a couple of centuries. They could once have
replied that the question made no sense to them, because they did not
think in terms of degrees or proportions of punishment, but rather in types
of punishment: their main aim was to make the punishment express or fit
the crime. In that classical system, there is only partial grading of offense
seriousness; rather, the focus is on matching particularly colorful punishments
to their crimes, reflecting as far as possible the ¢rime in the punishment.®
The same may be said in respect to Shari’a law. Strictly speaking, there
are only half a dozen crimes defined as such in Shari’a law and a range of
qualitative punishments that can be used to reflect them.®

Historically in Western criminal law, the classification of crimes into
a hierarchy of seriousness was-done only in a very broad sense (basically
only two, it would seem, public and private, which later became felony
and misdemeanor), so naturally there was a preoccupation with types of
punishment. This is in addition to the fact that the amount of pain that
resulted from punishment was not seen as entirely the measure of the
crime’s “seriousness,” since the presumption that pain is a kind of evil as
it is seen today was quite different. The link between such punishments as
the pillory or stocks and the particular crime was absolutely clear because
they were essentially public (as, in some ways, was prison in those days),
and, besides, the description of the offense was often pinned to the pillory
or even to the body of the criminal.

Today it has become a kind of magical act when a particular crime
is transformed into a particular portion of prison, because the punishment
has become an abstraction, a mere expression of numbers. The choice is
so difficult that the US Supreme Court has historically ducked the issue,
even in cases where the amount of punishment seemed to be clearly out of
proportion by commonsense standards—such as the case of Mr. Rummel
described in chapter 4. A sign that the court may be changing, though,



A New Way To PUuNIsH 113

was the case, in 2012, of Miller v. Alabama, where the court ruled that life
without parole for a juvenile was unconstitutional. Commentators have inter-
preted this ruling as a finding that life without parole is “worse than death.”

But don’t hold your breath. In July 2017, a Virginia county court
convicted Jason Brooks, thirty-eight years old, of six counts of grand larceny
(of car tires and rims) and sentenced him to 132 years in prison—it was
his third felony.*

The utilitarians are responsible for punishments like those of Rummel
and Brooks, which are essentially deterrent (that is, udilitarian) and not
retributive punishments. The utilitarians, following Beccaria, say that the
evil of the punishment must outweigh the pleasure or gains of the offense.
How does this translate into a measure of proportionality of prison? There is
no way to do it except in terms of outcome. That is, one could apply more
and more punishment untl one had eradicated or reduced the incidence
of the crime in question. Clearly, we cannot do this, or we run the risk of
violating people’s sense of justice, which, as Aristotle once said, is related
to a sense of proportion.

Unless there was some limit imposed-(which, one would have to admit,
would be a kind of arbitrary or mystical limit, one that “felt right”), then
there would be no barrier to increasing punishments to enormous propor-
tions in order to achieve the desired level of compliance. At the extreme, for
example, one could introduce five-year prison terms for parking violations
and keep on increasing them until parking violations were eliminated. Such
punishments would seem out of proportion—unjust—for such crimes of
minimal seriousness. The reason we run afoul of such a problem of propor-
tions here is the abstraction of the punishment into a numerical procedure
that makes-it-possible to go to extremes without “fecling it.”

It is now time to put to good use the quantitative approach to punish-
ment and at the same time avoid, as far as possible, its negative effects, the
abstraction of the punishment into numbers that have a life of their own.
This requires the application of pain through MCP (a short sharp electric
shock), robotically administered, applied at a level that invokes visible or
audible painful reactions on the part of the punished. The next chapter
first reviews the evidence and practice of how pain is felt, and why pain
is, generally, a leveler, ensuring that all pain of punishment is felt the same
for everyone. It then examines how machines and robotics may be used in
administering the pain of punishment, showing why robotic punishment
of MCP promises to be the most equitable, credible, least damaging, and
most efficient punishment for most crimes.






Chapter Eight

Punishing without Bias

The True Pain of Punishment Is the Great Equalizer

As Ford, mastermind in the futuristic TV series Westworld, said to a
robot, “Never trust 2 human.”! Humans are especially prone to indulge
in excesses of punishment even when, at the same time, they would rather
not actually do it themselves. How many of those who favor the death
penalty would personally do it? Could you really see yourself shooting or
hanging someone? Even administering a lethal injection? And the same with
corporal punishment. Who would personally want to flog an offender for
something they may have done to someone else? Punish “in cold blood”?

Prison separates people from punishment. It is why we have mass
incarceration. To-most, prison is an abstraction, it serves the convenient
purpose of-doing all kinds of bad things to offenders in isolation and
secrecy. Returning to MCP in public could alleviate this problem by making
us acknowledge once again the violent nature of punishment, making us
more accountable for what we do to criminals. The critics of this position
naturally complain that it will be only the bullies who would actually carry
out such corporal punishment and that it would only be a matter of time
before such punishments were moved behind doors, back inside prisons.
Furthermore, critics will argue forcefully that subjecting an offender to vio-
lent punishment dehumanizes him, treats him like an animal. We have also
seen that, historically, flogging itself reached an unacceptable point of excess.

Even those who have recently defended corporal punishment as a solu-
tion to mass incarceration find themselves having to deal with the problem
of whether or not corporal punishment is degrading, or more degrading than
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other types of punishment.? Yet the point of all punishment is to degrade
the offender, subject her to the power of another, and, in Western eyes,
that other is the state. The good thing about corporal punishment is that
it highlights this unsavory political fact of criminal punishment. But it also
highlights the fact that the punishment process also degrades the punisher—
even defenders of corporal punishment insist that it must be carried out
in a “dignified” manner. When I was a student teacher, we were routinely
taught that one should never punish a child in anger. Punishment should
be carried out with precision and calm, that is, dehumanized.

So we reach the conclusion that MCD if it is to be adopted as a
policy, must be dehumanized, because it is unrealistic (and unreasonable)
to expect that those who administer the punishment will do it calmly and
without violence. Traditional flogging cannot be done calmly, and certainly
cannot be done without violence, because it is a violent act in and of itself.
It makes much more sense, therefore, to remove humans from the equation;
to employ robots to administer the corporal punishment, and to choose a
corporal punishment that can be administered-with'a minimum of violence.
The solution is obvious: electronic flogging-administered by the simple press
of a button, and applied to an arm or a leg?

However, a major objection is that, because pain is subjective, it would
be felt so differently by each individual that it would be an inequitable
punishment, even if administered by a disinterested third party such as a
robot. Let us look at the evidence.

In general, studies show that individuals vary according to the thresh-
old at which they report pain—that is, the point of severity in the painful
stimulus at which they report that it “hurts” or request that it be stopped.
The kinds of painful stimuli applied and measurement of subjects’ responses
to them are'as' follows:

1. Application of pressure to tissue or bone, such as the use of
a blood pressure arm band with a hard object sewn into it

2. Application of electric shock that can be carefully calibrated

3. Application of heat to various parts of the body that can
be calibrated in terms of skin temperature at the site of
application

4. Asking patients who are in pain, either through chronic illness
or postoperative pain, how they perceive and report upon
their pain, and how often they request pain killing drugs
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We should make an important distinction here between pain threshold and
tolerance of pain.

Pain threshold refers to the point on the scale of severity of the
pain stimulus (for example, heat) at which the person reports that he or
she “feels” it as pain (burning or prickly heat). This may vary somewhat
among individuals. However, this should not detract from the fact that all
individuals feel pain as pain. As we increase the intensity of the painful
stimulus, all persons will soon decide where along that scale to call “stop!”

An additional advantage in the administration of physical pain is that
one does not need to rely exclusively on verbal reports to ascertain when it
“hurts.” Rather, there are physiological reactions, such as sweating and pupil
dilation, not to mention jumping or flinching, that are good. indicators that
the stimulus is having a painful effect. In this way, we are able to eliminate
at least one aspect of the complicated process of the person’s perception of
pain (that is, we do not have to depend on the subject telling us when it
hurts). If you would like to see how people react.to mild electric shocks, do a
search on YouTube for electronic dog collars. There are many videos of people
trying out these collars on themselves, whether for the fun of it or to see
how bad it might be for their dog. Most even place the collar around their
necks, but some have tried it on the thigh. Generally, the collars have five
levels of shock intensity, so one can see how easy it would be to calibrate the
shock for offenders in order-to make sure it really hurt, but did not injure.

Tolerance of pain is not necessarily related to a person’s pain thresh-
old. While a person may: call out “stop” relatively early in the application
of a gradually increasing amount of pain, she may nevertheless be able to
withstand certain‘levels of pain for quite some time. The tolerance of pain
refers to the time element in pain. Again, people may vary in the extent
to which'they can tolerate pain over time, and it has generally been found
that the variations in tolerance of pain are greater than the variations in
pain threshold.

Since pain in these experiments is almost always at a very low level
of intensity, people will cry out or ask for it to be stopped long before it
reaches a point where they can no longer take it, or where physical injury
would occur. We would expect variations among individuals according to
when they called “ouch!” However, if one were to administer a painful
stimulus that was, say, twenty times that of the lowest pain threshold, the
extent to which this pain was felt differently among individuals would be
“leveled.” That is, it would be felt the same (very painful) by everyone.
And if we used a physiological indicator, we could be even more certain.
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For example, suppose we have established from our experiments that
the range at which people display a high sweat reaction is from a low of 5
volts to a high of 20 volts, with most people at about the middle, that is,
12 volts. We could safely administer 30 volts for a one second duration,
and be sure that everyone felt the shock as very painful. This would have
the effect of leveling the punishment, because we could be absolutely sure
that the punishment really hurt every person to whom it was applied, and
hurt them equally. This method of applying pain is of brief duration, but
it is clearly painful.

Scientific studies have found that the variations in perceptions of pain
are much greater for chronic pain (that is, drawn out pain) than for acute
pain.’ We are on much safer ground using temporary application of a painful
stimulus that we know will really hurt every person who receives it than
applying some other form of pain that, by its nature, requires application over
long periods of time. The longer the time period, the more pain tolerance
will override pain threshold. And the longer the time period, the harder it
is to control the amount of pain administered and the way it is perceived.

With the application of acute pain, intensity depends much more on
the amount of electric shock, the amount of heat, amount of pressure, or
whatever pain stimulus is used. Only as a secondary technique need time
be used to vary the amount of pain. Thus, we may apply 30 volts of shock
for as brief a time as a fraction of a second. And, for some offenses, this
may be sufficient. Some experimentation may also be necessary as to the
appropriate parts of the body to attach the electrodes and the amount of
voltage and current to apply without causing tissue damage or invoking
other serious reactions, such as a heart attack.®

It would be necessary to avoid another phenomenon that occurs nat-
urally in the body when pain is experienced over a long period of time, the
body’s defensive apparatus that manufactures substances interfering with the
brain’s processing of painful stimuli. It may be that people will adapt to the
level of painful stimulus over time, and thus may not “feel” it as much as in
the immediate and momentary onset of pain. Indeed, some torture victims
have referred to this very phenomenon and even report in retrospect that the
torture was not all that bad. This is why the best torturers make cunning
use of time, and will vary torture sessions over some weeks or months.”

Does reaction to pain differ according to social and ethnic back-
ground? A number of studies by various anthropologists and psychologists
claim to have found differential responses to pain and suffering according
to religious and ethnic background. One well known study conducted in
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the 1950s found that “old Americans” (that is, white Anglo-Saxon Prot-
estants) were more likely to tolerate pain for a longer period and of more
intensity without complaining than were Irish or Italian Catholics and
Jews.® There were a number of control problems with this study, so the
results are probably not definitive. Others have found that Eskimos will
tolerate more pain than whites, and that whites will tolerate more pain
than blacks. However, all these studies have been severely criticized on the
basis of their very small samples and their reliance on cultural stereotypes
to select their groups.” Although a few studies have found some support
for the claim of differences in response to pain according to religious back-
ground, other reviews of this research have generally concluded that, while
different cultural or social groups may be said to respond to and interpret
pain differently, there is every chance that they actually feel pain in about
the same way. The research simply suggests the obvious: that particular
ethnic or religious groups complain differently about pain. They do not
show that these groups feel the intensity of pain differentially. In fact, the
one evaluation of all research conducted into the cultural differences in
response to pain concluded as follows:

There is no evidence suggesting that the neurophysiological
detection of pain (i.e.,’ pain threshold) varies across cultural
boundaries."

It is important, however, when assessing the cultural variations in
response to pain,.to.take into account exactly in what context the pain is
fele. For example; in some cultures, certain bodily mutilations and other
procedures-(rituals, sport) result in injury and its accompanying pain. Such
practices range from boxing to circumcision in different societies. Tolerance
of pain therefore varies considerably. The sensation of pain, though, is uni-
versal. We may therefore conclude that pain sensation is not differentially
distributed in society according to social class or race. Certainly, if there
were any differences, these would be comparatively much less than are those
of fines or prison. Pain, like death, is a great leveler.

In sum, people’s physiological reaction to painful stimuli is pretty
much the same. The way they deal with the pain varies according to the
way they have been brought up. In other words, all people feel pain as pain.
The ways they react to this pain may vary. But this conclusion only applies
to acute pain. It is a very different matter when we examine tolerance of
chronic pain, of which prison is the prime example.
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There are drastic variations in tolerance of prison according to social
and ethnic background. Not only do people (including inmates) perceive
time differently (and it is time that is the quantitative element of the pain
of prison), but inmates also experience prison life in widely differing ways.
Some, indeed, see no difference between life on the inside and life on the
outside:

Its not a matter of a guy saying, “I want to go to jail or I am
afraid of jail.” Jail is on the street just like it is on the inside.
The same as, like, when you are in jail, they tell you, “Look, if
you do something wrong you are going to be put in the hole.”
You are in jail, in the hole or out of the hole. You are in jail
in the street or behind bars. It is the same thing."

Differences in tolerance of prison are also demonstrated by the fact
that white males have the highest suicide rate (96 per 100,000 inmates) in
prison,'? followed by Latinos (30) and African.Americans (16). It should be
added that it will probably never be known. the extent to which inmates of
differing backgrounds experience the pain of prison differently, because it is
impossible to measure the pain threshold of prison. This is because prison
is such an abstruse and complex pain provider: it applies many different
kinds of pain, such as restriction of liberty, time, diet, and space; denial of
sexual gratification; enforced obedience; allows corporal mutilation (by self
and others); and so on—all of which are mixed in together.

‘The Fairness of Moderate Corporal Punishment

As opposed to prison, one can immediately see the inherently attractive
features of MCP using electric shock. It ensures that all persons receive
the same amount of punishment. All people, rich or poor, black or white,
will suffer the same amount of pain. This surely fulfills the requirements
of equity and fairness. People will truly receive the same amount of pun-
ishment for the same crimes. No longer will it be possible to claim that
the punishment favors the rich or poor, since we know that we have, by
the scientific selection of an intensely painful stimulus, ensured that each
individual will experience the same amount of pain. And to those purists
who would insist that, no matter at what level of intensity of shock, each
one will feel it differently, one may reply that, even if this is so (and it is
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not), it is demonstrably clear that, in comparison with the punishment of
prison (or even whipping, for that matter), the application of physically acute,
temporary pain of electric shock to the body is far more equitable, and far
less susceptible to variations in effects. It achieves its object, then stops.'

Would minorities suffer more than they do now? In 2013, there
were 1,574,700 inmates in state and federal prisons. As of December 31,
2013, according to the US Bureau of Justice Statistics, “3% of black male
U.S. residents of all ages were imprisoned . . . compared to 0.5% of white
males.” The chances are that every African American in the US has at least
one relative in prison, and probably more.'* Furthermore, prisons create the
opportunity and increase the probability of racial bias inside them, especially
in regard to prison discipline, a fact that is well documented.”

The trouble is that these figures do not have much impact, because
the ordinary person is not likely to be confronted by the silent process that
keeps people of all colors in prison, though given that all African Americans
are likely to have at least one family member in prison, they may feel the
effects of prison more keenly than others. They are by far the biggest ethnic
group to suffer from mass incarceration. Criminals can be funneled into this
archipelago and forgotten about by the majority of people who are happy
that someone will keep them locked up, and preferably silent. Only from
time to time do prison riots break this silence, but after a brief spilling of
blood, the silence returns,“and we hear nothing more.'

Clearly, if MCP. can become a viable alternative to prison, then
African Americans stand to gain more than any other ethnic group. Critics
constantly point to the destruction of the African American family that
has occurred over the past thirty years or more, especially the absence of
father from the home. It is surely obvious that prison contributes to this
destruction by taking young males, many of them fathers, away from their
families.”” Prison is more humane than MCP?

It is impossible to publicize the tremendous suffering caused by impris-
onment because it is by design administered in secret. If African Americans
were punished in public with corporal punishment to the differential extent
that they are currently punished with prison, there would be a public out-
cry. It would be too much. It would force us to be accountable for our
excesses in punishment. Right now, we are not accountable for the excesses
of prison, because it is a secret and silent punishment. The differential rate
of black imprisonment is a silent statistic. It will take much more than the
best-selling 7he New Jim Crow or the Black Lives Matter movement to bring
about any change in this punishment.
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What about women and children? Recent studies suggest that women
have a lower pain threshold than do men and that this difference develops
during adolescence.'® Senior adults also have a higher threshold than young
adults for some types of pain, though superficial pains such as pin pricks to
the skin show less of a difference.” One need only watch children getting
their shots to see that there is a wide range of pain tolerance in children,
but that probably they have a generally lower pain threshold than adults,
or at least thats what it sounds like! To further confuse the problem, it is
likely that cultural stereotypes also affect how we attribute the response of
others to pain, and affect the roles and expectations of certain groups to
respond to pain differently.?’

But there is evidence to show that women and children suffer at
least as much or more than do adult men from the punishment of prison.
Studies have shown that women suffer the separation from their families
"and it is a well-established fact that the young
who are sent to prison are those who are preyed on by rapists, and if they

much more than do men,?

are not raped, they are turned into hardened.criminals by older inmates.*
Administering simple sharp pains to-the skin using MCP is likely to
have less variation in its subjective experience by offenders according to
gender or ethnicity, though it is uncertain about children, who, ironically
comprise the class in society that is:most commonly already subjected to
corporal punishment. If we ‘are to believe Murray Straus’s surveys, it seems
that over 90 percent of American parents at some time in their lives spanked
their own children.”? Some twenty states in the United States still allow
corporal punishment of school children.”* So this is not at all an “unusual”
punishment for children. In the celebrated case of Michael Fay, the Amer-
ican teenager in Singapore who was caned for vandalism, some 49 percent
of Americans surveyed actually approved of the caning.” What is unusual
about the MCP proposed in this book is that it is advocated for adults.
It might reasonably be argued that punishing criminals with cor-
poral punishment is treating them like children. This is a fair criticism.
The solution, though, is to stop hitting kids, so that we can’t any longer
claim that corporal punishment is a children’s punishment. In fact, the use
of corporal punishment on children within the family is very dangerous,
because the children have no recourse. It is punishment administered in
secret (the sanctity of the home) and thus full of the same dangers of excess
as found in the use of corporal punishment in prisons. There is no ready
accountability, no “due process” one might say, within the traditional family
household.?® Corporal punishment is a painful punishment. It should only
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be used against those who have broken the law. There is no justification
for its use otherwise.

There is an obvious exception to all this: selective unfairness. We still
must keep prison because of the terrible few, the worst of the worst. We
have seen that Ol—open incapacitation without prison—can be applied
to these few very, very serious offenders. Bodily incapacitation, in an open
society, can be applied with differing degrees of intensity, that is, with or
without severe pain or, more likely, suffering, since we envisage such inca-
pacitation to be lived with for up to a lifetime by the worst of the worst.
They are sentenced to bear chronic pain, unless, of course, the choice is
for death in life—induced coma. The latter are deprived of consciousness;
they are beyond pain. Should anyone, including the worst of the worst, be
subjected to such punishment? Sometimes one must be ‘unfair to be just.

Controlling the Pain of Punishment

Convicts are well aware of the ways in which prisons differ from each other,
and these variations occur within prisons that are supposed to be of one
type, such as “maximum security.” Unlike MCD, it is difficult to vary both
the intensity and duration of prison in a precise way.”” Length of prison
term obviously does it for duration, but even this solution does not suffice,
because we have no control over the precise pains experienced as a result
of prison, so there is no way to comprehend the real difference in pain of
one year as against two years of prison. And it is even more difficult when
we ask what the difference is between, say, twenty years and twenty-one
years. Is the pain felt in each of these one-year differences the same? We
can see in this example that duration and intensity of the pains of prison
are hopelessly mixed up.

One way to vary the intensity of prison is to introduce various types or
degrees of security—such as maximum security down to minimum security
prisons. While such variations in intensity are not specific enough, they also
affect the credibility of prisons as a punishment, since minimum security
prisons are easily portrayed as “resorts for white collar criminals.” “Perks,”
such as gym equipment, TV, or even libraries, convey the (mistaken) idea
that prison is not that bad a place. Varying the intensity of prison in this
way undermines its credibility as a punishment, paradoxically feeding the
public’s demand for more and more punishment, which under the present
system can only be prison.
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We can minutely control both the intensity and duration of temporary
pain of MCP. More importantly, by employing modern robotic technology,
it is possible to eliminate the role of humans in administering the pun-
ishment. In fact why should not the judge who announces the sentence,
actually administer the punishment, or if that is asking too much, press the
button that does it? One might add that it would be a good idea for the
judge to be able to see the punishment carried out via her laptop or tablet
so that she does not lose sight of the fact that she has actually punished
an individual with a prescribed dose of pain, that her sentence has been
precisely implemented.

In contrast, if we are to control the intensity of prison, we must look
closely at the types of pain that occur in prison—diet, hard labor, isolation
cells®—and consider systematically grading these so that the intensity of
prison may be adjusted to the punishment deserved by the crime.”” None
of these can be controlled in a precise way, but, worse, they occur within a
secret enclosed environment, so are open to abuse and excess. The scandal
of Abu Ghraib in 2003 is a prime example of such abuse. Varying pains
within prison is not a realistic proposition. The distance of the pains of
imprisonment from the punisher (that is, the judge) is vast.

It is clear that, where appropriate to the crimes, the use of MCP
instead of the vague use of prison as punishment is preferable for all offenders
except for the worst of the worst. For them, it is not painful enough and
does not incapacitate. The application of MCP can be precisely controlled
in terms of duration, frequency, and intensity. The physical sensation of
pain is basically the same for everyone, although people may differ in the
way they react to.it. These variations are far fewer for MCP than reactions
to prison where conditions vary so much that there is no reliable way to
control their quality or intensity. The only problem in administering pain
of MCP is that it may be subject to human error when administered.

Human error occurs constantly in every field of life. Humans typically
confuse what they want with what is possible; what ought to be with what
is. The scientific method was invented by humans specifically to remove
human error out of the equation of research; avoid the constant temptation
to support preconceived conclusions. The only way to remove human error
in administering punishment is to eliminate humans from the process.
Robots are the solution.

It may be argued that, by advocating the robotic administration of
punishment, offenders are dehumanized. This is false. By comparison, real
dehumanization is what happens to offenders when they are inducted into
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prison, and the rest of their lives subjected to the many pains and humiliations
of prison. The slight, by comparison, dehumanization by robotic punish-
ment is a reasonable price to pay for the many advantages it offers. Most
importantly, robots eliminate human error from administering punishment.
The major fact in the dehumanization of offenders in prison is that they are
dehumanized by other humans—the guards, officials, administrators—and
secondarily by the physical architecture of the prison itself. The humans
who administer the punishment of prison are themselves dehumanized, as
has been well demonstrated in the experiments of Zimbardo and others
cited earlier in this book. (By “dehumanized” here, we mean descending
into the use of violence and sex to degrade and humiliate the objects of
the animal-like instincts of their captors.)

Robots avoid the dehumanization of the administrator of the pun-
ishment (eventually to become both judge and jury) and achieve what so
far has been an impossibility in our criminal justice process (except in the
most twisted ways), for the offenders themselves to administer their own
punishment by pressing the button of the robot to apply the appropriate
amount of pain. (The twisted way in_which this already occurs is the
self-mutilation by prison inmates.)*°

Before you dismiss the idea of punishment by robot as outrageous,
consider this. There are many media reports and accounts of the increasing
possibility, even actuality of-robots delivering sex to appreciative clients,
dare we say partners.’’ A cursory search of the Internet will turn up many
sources. If robots are used to make cars, chocolates, and appliances; clean
the house; drive cars and planes; satisfy appetites for food and sex, then
why not that other major human chore, punishment? Surely robots are
perfect for-the job, given that just and fair punishment must be delivered
according to specific intensities, durations, and frequencies.

As a matter of fact, Jeremy Bentham, the great utilitarian and a con-
temporary of the father of criminal justice, Cesare Beccaria, thought of such
a way of administering punishment back in the eighteenth century. Both of
these reformers were, and still are (though Bentham has received some bad
press for his panopticon design for a prison), viewed as reformers of criminal
justice. Both of them favored the use of corporal punishment on criminals,
though this is conveniently overlooked by modern historians of corrections.

Jeremy Bentham described his idea of a punishment machine thus:

A machine might be made, which should put in motion certain
elastic rods of cane or whalebone, the number and size of which
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might be determined by the law: the body of the delinquent might
be subjected to the strokes of these rods, and the force and rapidity
with which they should be applied, might be prescribed by the
Judge: thus everything which is arbitrary might be removed.*

Always ahead of his time, this was perhaps Bentham’s anticipation of the
mass production that would follow closely on the heels of the industrial
revolution. As far as is known, his machine was never built, but a century
or so later a number of designs were proposed (some in jest but others
more serious). In general, the designer favored those machines that had the
capacity to administer the strokes (usually a whip or cane of some kind) to
a number of individuals (usually boys) all at once. C. Farrell describes other
contraptions that were imagined or built during the nineteenth and twentieth
centuries in Russia, Britain, Australia, Europe, and the United States.”® The
majority of the designs were for the application of ‘corporal punishment on
school boys, but a few for adults. Some were used in hazing.**

In the 1970s, a more serious, though never built, patent was taken out
by German inventor Otto Tuchenhagen, with eighty patents to his name.*
His design was for a cane to be self-applied, automatically producing a
magnetic card that recorded the strokes, which the offender then lodged
with an official as evidence that the punishment had been executed. There
would be no persons present,-thus avoiding humiliation, and, furthermore,
he argued that it would be much cheaper than prisons. A simple search on
Youtube will return a number of videos of individuals who have invented
various contraptions for administering corporal punishment, usually a paddle
of some kind. As.noted ecarlier, there are many videos of individuals trying
out electronic-dog collars on themselves and others.

The advantages of robotic punishment are considerable. One of the
major criticisms of the traditional use of corporal punishment is that its
application depends entirely on the skill, strength, vigor, and motivation of
the individual administering the punishment. As Bentham put it

In whipping not even the qualities of the instrument are ascer-
tained by written law: while the quantity of force to be employed
in its application is altogether intrusted [sic] to the caprice of
the executioner. He may make the punishment as trifling or as
severe as he pleases. He may derive from this power a source of
revenue, so that the offender will be punished, not in proportion
to his offence, but to his poverty.*®



PUNISHING WITHOUT Bias 127

A robot can be preprogrammed to administer the punishment according to
strictly controlled schedules, overcoming the major criticism often leveled
against whipping, which is that it should never be applied in anger—the
danger of using it to excess. In fact, once we accept this type of punish-
ment, as Tuchenhagen showed, the person to be punished can be given
complete control of the administration of the punishment, since the robot
would be preprogrammed by the judge via the court computer. The robot
is designed simply to accept the programmed card (or in modern electron-
ics an algorithm that controls the robot, telling it how many applications
of pain and of what intensity and frequency have been chosen by the
judge).”

Let us compare two scenarios of punishment. The first, a typical case
that occurs today all across America. The second, a_case that could take
place sometime in the future, hopefully soon, where robotics take over the
distasteful process of punishing.

The judge peers out over his glasses at-the pathetic woman who
sits across the courtroom. In a violent outburst the offender has
just called him a heartless tyrant. The public defender and a
courtroom guard restrain her.

“Mrs. Washington,” says the judge. “This is your third
shoplifting offense. You leave me no choice . . .

He hesitates, expecting another outburst. Mrs. Washington’s
three-year-old daughter sits next to her, eyes wide and watery.
The judge tries to avoid her gaze.

“Mrs. Washington, it is the judgment of this court that
you be-sentenced to a minimum of six months in jail. Your
daughter will be turned over to the care of the Department of
Youth, since the presentence report indicates that you have no
husband or relatives who could care adequately for her.”

The mother is led, crying, out of the courtroom. The child
pulls at her mother’s skirt, crying “Mama! Mama!” But the hands
of the court are upon her, and an innocent child is about to be
punished for the crime of having a guilty mother.

Every day, all across America many, many families and relatives of offenders
suffer in this way. This means that literally millions of innocent people are
punished for other people’s crimes.

Now, an example of what punishment of the future could be like.
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Twenty-year-old John Jefferson stands beside his lawyer, the
public defender.

“John Jefferson,” says the judge, “the court has found you
guilty of burglary in the first degree. Because this is your first
offense, but the damage you did was considerable, I sentence
you to . .."

The judge pushes a few buttons at her computer console.
The average sentence for similar cases to Jefferson’s flashes on
the display.

“. . . five shock units. You have ten days in which to visit
the punishment facility to receive your units.”

A card with an embedded chip emerges from the machine
attached to the computer. The card contains the algorithm?® for
administration of the electronic flogging. The punishment clerk
retrieves it and hands it to the defendant.

“Follow me to the punishment facility,” says the punish-
ment clerk. “I advise you to get it over and done with right
now. The units are doubled if you don't take your punishment
by the deadline.”

Jefferson nods and mumbles, “OK. Let’s get it over with.”

The victim of this crime is sitting at the back of the court.
She approaches the court clerk, who directs her to the punish-
ment room where she will be able to watch the administration
of the punishment if she wishes.

Jefferson’s wife and child are ushered to the waiting room
where they will await Jefferson’s return after he has received his
punishment units.

Meanwhile, in the punishment room, Jefferson chooses
to stand rather than sit to take his punishment. As part of
the prosecution procedure, he has already received a medical
examination to establish that he was fit to receive punishment.

In addition to the victim, a few members of the press are
seated on the other side of the glass screen. A medic is also present.

Jefferson approaches the machine. A robotic voice speaks.
“When you are ready, please insert your card in the slot to
your right.”

Jefferson complies.

“You may choose an arm or lower leg to be shocked.

Which do you prefer?”
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“My leg.” Says Jefferson.

“Right or left?”

“Left.”

A robotic arm extends and clamps around Jefferson’s leg.

“When you are ready, press the red button directly in
front of you.”

Jefferson grits his teeth and presses the button.

The robot was automatically programmed with the five units
when the judge pressed the button on her sentencing laptop.
Jefferson receives five painful jolts of electricity to his leg. He
screams loudly, and by the time the punishment is over, he is
almost crying with pain.

The robot releases the offender. “Stand and walk a licdle,”
instructs the robot.

Jefferson limps around, rubbing his leg. A shade drops
over the spectators’ screen.

“Do you still feel the pain?” asks the medic.

“Of course I do!”

“Would you like pain medication?”

“Oh yes!”

“Here you are then. There’s a water fountain over there.
Just sign here and youve paid your dues.”

Jefferson sighs and asks, “Which way to the waiting room?”

“Straight down the passage and second left.”

Jefferson: enters the waiting room where his wife rushes
into his arms, crying, “I'm so glad it’s over! Thank goodness
you weren’t sent to prison!”

“Me too. It’s such a relief to get it over and done with.”

We see in this example that only the guilty person is
punished (that is, there is no punishment overflow). The pun-
ishment administered is clean, simple, and, most importantly,
convincingly painful. Pain medication is offered to ensure that
the pain of the punishment does not last and become chronic
pain. The punishment is over in a brief time, and the offender is
able to return to his family and his job. Punishment is confined
only to the guilty. The side effects of punishment are minimized.
It is the robot that does the punishing and, importantly, it
carries out the specific instruction input by the judge who has
pronounced the sentence.

129
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Could robots administer other kinds of punishment, besides corporal?
Certainly one can imagine all kinds of horrible contraptions that would
administer the death penalty, such as those already used historically such as
the guillotine, the invention of the trap for hanging, the electric chair, and
the gas chamber—not to mention the various methods of putting to death
using medical technology. However, all of these machines require actual
human administration that is proximate to the offender.

In respect to corporal punishment (that is, not capital punishment)
the already existing types of “robotic” punishment are ankle bracelets and
other kinds of tracking devices that are inserted into or attached to the
offender. These are not so much corporal punishments as they are con-
finement devices. They deprive the offender of a certain degree of liberty
by allowing for surveillance, albeit from afar. One could, however, imagine
that such a device as the wearable bracelet could also be programmed as
a corporal punishment device if it were to deliver an electric shock when
the offender, for example, strayed out of his house, should he have been
sentenced to house confinement. This would be a function of corporal
punishment rather like a dog collar.

Perhaps the most horrible type of punishment one could imagine for
the twenty-first century would be a’ completely robotic prison. Such a prison
would house inmates in separate cells, completely programed with toilet
facilities, automatic food delivery, and so on, the prison guards reduced to
a tiny number. Of course, the most horrible characteristic of such prisons
would be the lack of any human interaction at all, thus rendering inmates
even more hidden away from society than they are now, making it even
easier simply to put the offenders in the prison and forget about them—the
perfect rendition of mass incarceration! In point of fact, it would amount
to mass solitary confinement.

We can see from this brief scenario that robotic punishments are best
confined to MCP: the application of short sharp shocks, carefully measured
to apply the minimal amount of pain necessary to match the offense, as
defined by the law and interpreted by the judge, and as far as possible open
to public scrutiny.

It might be argued that the removal of all human involvement in
administering corporal punishment will “dehumanize” the entire process,
including the person punished. And, perhaps worse, allow us humans, adept
as we are at self-deception, to avoid responsibility for doing the punishment,
enabling us to blame the robots. It certainly does make it likely that the
very human aspect of administering corporal punishment is completely
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removed. The human violence of whipping, for example, is nowhere to be
seen when a robot administers, quietly and methodically, an electric shock,
and, indeed, in the scenario described above, the robotic administration of
the shock is in fact invoked by the one to be punished.

One supposes that engineers could design robots that screamed and
moved in anger mimicking humans who have in the past administered
corporal punishments or indulged in violent acts. We should avoid this
temptation, because it is the violence that makes corporal punishments
appear to be so awful. You might respond that this is a good thing, because
it will scare would-be offenders from committing crime. But we have seen
that deterrence does not work in most cases, as attractive as it may seem as
a solution to stopping crime. Besides, we humans prefer not to acknowledge
that it is violence that we administer to offenders. It is why we have built
prisons, to cover up the violence that we do to criminals in the name of
judicial punishment. Robots do, in fact, make it ‘possible for us to admin-
ister the pain of punishment without the accompanying violence, but in a
much more careful, consistent, focused, equitable, and limited way. It is a
quintessentially civilized punishment!

Robots do not have to be massively ugly, overbearing machines. These
images are the product of the many popular movies invented by Hollywood.
In such movies, robots are made in the image of man or woman, not in the
image of truly helpful and benign machines. Take, for example, the many
machines, precursors of robots, that we depend on every day in Western
civilization—washing machines, toasters, electric ovens. The list is endless.
These are benign, enormously labor-saving devices that we all appreciate.
They have improved the quality of life immensely for humans and will
continue to-do so. It is even likely that machines created the conditions
for the abolition of slavery in the West.*?

The doomsayers cry that we are almost at the point where robots may
take over the world and make humans obsolete.”’ So say the likes of Bill
Gates of Microsoft and eminent scientist Stephen Hawking.*’ But such a
scenario is only a scenario. We are conditionally better off in our Western
civilization having robots do our dirty work for us;** “conditional,” because the
major ethical or moral issue at stake in our use of robots is our ever-present
human characteristic of cleverly shifting onto others responsibility for the
moral and ethical decisions we make, especially about those who break the
law and are designated as criminal.

Using MCD, we can blame the robots for the punishment, just as we
now blame prisons for what we do to the inmates, dismissing the violence
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and other pains of imprisonment as somehow incidental pains that we did
not intend, yet well know will occur when the judge pronounces a sentence
of a prison term. At least with MCP there is no incidental violence. Any
repressive or instrumental violence is totally under our control, carefully
specified by the algorithms that govern the behavior of our robots. We can
blame them, but it’s obvious that they do our every bidding.

The Normal and the Spectacular

As I noted early in this book, the famed French sociologist Emile Durkheim
argued at the beginning of the twentieth century that a certain' amount of
crime was “normal” and that the punishment that it necessarily demanded
was also therefore “normal.” Sociologists have argued ‘ever since over what
amount of crime would be normal, though they have not paid as much
attention to what amount of punishment would be normal. From Durkheim’s
point of view, one needed just enough crime to invoke the passions of
the masses, whose “solidarity” was reinforced by the punishment. That is,
by punishing criminals, it made us feel as good as those who were not
punished, we were part of the “good” noncriminals who ganged up on the
designated criminals. “Us” against “them,” as they say. Of course, for this
process to work, the masses*have to understand or know that punishment
is being done; otherwise, there would be no point in punishing. Thus, the
spectacle of punishing criminals is explained by Durkheim® and his followers,
and looked upon_as necessary for societal well-being, for maintaining the
cohesiveness or solidarity of the society.

However;.I think that the true process of punishment in society is a
silent process_in which individuals grudgingly consent to be punished for
infractions because they know that it is necessary for social order. If you
have followed my argument throughout this book, you will immediately
recognize my assertion as the good old Enlightenment idea of the “social
contract,” in which each individual citizen gives up a little of his own per-
sonal “freedom” in order for the state to exercise its essential strong arm to
maintain law and order.”” It is only in this sense that people are capable of
governing themselves—and even then, as we see democracies or republics
of various kinds rise and fall, there are no guarantees.

The trouble is that the spectacular aspect of punishment, the bloody
violence upon which it is built, has dominated most regimes in Western
and Fastern societies from time immemorial. This is because, as Foucault
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conveyed in one of his rare lucid moments, prior to democracies, or “gov-
ernment by the people and for the people,” dictatorial regimes held sway,
and it was through the spectacular punishment of public executions that
the power of the minority (King, Queen, Czar, or what have you) was
asserted, demonstrated, and viewed in awe as power absolute. We know,
though, that absolute power holds within itself its own destruction (“power
corrupts’), a truth understood by revolutionaries everywhere, until they
themselves hold power.

In democracies and republics of various kinds, spectacular punishments
are no longer necessary. What is necessary is the acknowledgement by their
citizens of the day-to-day control that the state must exert in order to get
the job of control done. It is the mundane activities of a.modern state’s
bureaucracies that requires the submission of its citizens, not the spectacular
violence of crimes and punishments. Spectacular violence, in fact, is old hat,
eclipsed by the incredibly realistic, more than realistic—fantastic—violence
now rendered in movies, TV and video games. There is nothing in twen-
ty-first-century real life that can match it.%

The control that state bureaucracies-hold over the little person is enor-
mous, so well portrayed by Kafkas pathetic K in his novel 7he Trial, that
ends with K mortally punishing himself: In modern-day life, it is impossible
to lead one’s life without getting punished by the state—this so well estab-
lished by the rise of the state’s department of motor vehicles. It is “normal”
to get a traffic ticket of some kind or other. It is the venue through which
the state effects its control over the everyday lives of citizens. Ask any cop
who does traflic stops. These are fraught with danger. We, the “victims” of
traffic stops, truly resent and fear it. Police must undergo special training
on how to-do traffic stops, avoid escalation into violence. And flourishing
legal services make much money by representing clients who dont want to
go to court and will grudgingly pay the exorbitant legal fees.

Enter robots. First, speed and red light cameras are now installed
everywhere. These short circuit the entire criminal justice process. They avoid
any confrontation between traffic cop and driver. The first one hears of it
is a notice of infraction that arrives in the mail. Second, in many states of
the United States and elsewhere, it is now possible, as it is in New York
State, to “cop a plea” online, to plead guilty and pay the fine, circumventing
“due process.” The robot makes it easy for you to plead guilty. The pain
of it is when one writes a check or charges the fine to a credit card—and,
later, the insurance company makes additional money off of it by adding
a surcharge to your insurance premium.
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What we have here is the normalization of punishment. I will expand
on this idea in the final chapter, where I speculate about the future of
punishment in Western civilization.

In sum, robots can carry out the sentences of judges in an efficient,
equitable, and humane way, thus reducing human error, both moral and
instrumental. The administration of pain can be controlled precisely in
respect to timing, intensity, and frequency, preprogrammed in such a way
that even the offender can take charge and administer his own punishment.
In this way, we shift the responsibility for the punishment to the offender,
the robot simply provides the device and algorithm. The offender needs
simply to pull the switch, press the button, or insert the card. The robot
also avoids responsibility for punishing. Perfect justice: offenders bear the
responsibility for their own punishment, the logical outcome of their offense.
Is it not a small price to pay for liberty? Given that punishment seems to
be everywhere, would it not enhance our freedom if we were allowed to
punish ourselves on behalf of the government? Better that you can do it to
yourself with robotic help than have a human, resolute, indifferent, nasty,
enjoying every minute of it, smugly superior, standing over you with a whip
or shoving you into a cell and locking you up?

Self-punishment with the aid of a robot—now there is a truly civilized
way to punish!



Chapter Nine
Civilizing Barbarism

Mass Incarceration Violates More Rights Than
Moderate Corporal and Sharia Punishments

f robots seem just too far-fetched and morally indefensible for adminis-

tering criminal punishment, what about a way of punishing miscreants
that is the product of a civilization as old as Western civilization, Shari’a
law? It is a system that has practiced corporal punishment for centuries, by
comparison uses prison minimally, and is now making its way into Western
civilization.

The advocates of Shari’a law argue that it is superior to the criminal
punishment process of the United States on a number of counts, but its
American critics-point out that it violates the US Constitution. Opponents
of a new system of criminal punishment incorporating MCP and OI might
also argue that the punishment practices proposed would violate the US
Constitution. Can either system stand the scrutiny of the American Con-
stitution as applied by the Supreme Court? And could MCP and OI stand
up to a Supreme Court challenge?

In this chapter, I offer, hopefully, an objective account of the basic
tenets, justifications, and practices of Islamic punishment as expressed in
Shari’a law and assess it according to both international standards and that
of Western civilization, the latter reflecting more or less the principles of
the US Constitution. Finally, I ask whether the criminal punishment system
I propose in this book would stand the scrutiny of the US Constitution.

135
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Shari’a Punishments

In 2015, Arafa and Burns systematically compared the punitive theories
and practices of Islamic law to those of the United States, and Islamic
theory and practice came out the winner.! The crux of the argument was
the familiar one: America’s over use of prison. Comparing different kinds
of punishments is complicated and difficult, especially in respect to corporal
punishments, as we saw in chapter 7. It is even more difficult comparing
Western to Islamic criminal punishment practices, because there is very little
data available assessing, even simply recording, the application of Shari’a law
in everyday practice. Close to half the world’s population lives under various
kinds of Islamic criminal punishment principles and practice, so it would
be a little arrogant (a common fault of those in the West) to dismiss it as
“primitive” or even “barbaric.” Of course, labeling criticisms as arrogant does
not mean that they are wrong in substance. It would certainly be arrogant
to write a book that deals with corporal punishment and ignores completely
the major criminal system of Islam that has.practiced it for a couple of
thousand years, and continues to do so.

The defenders of Shari’a law claim ‘that the mutilations and severe
corporal punishments that are available in Islamic law are rarely used, that
they are publicized by the West in order to vilify Islam, and that built
into the system is the discretion of the judge (the sole arbiter of a case) to
prescribe much milder punishments and, in conjunction with the victim, to
work out a monetary substitute for the punishment (various forms of “blood
money”). This defense is similar to that made by biblical scholars who argue
that the law of Moses, an “eye for an eye,” was never meant literally, and
point to the-many examples where far milder punishments were used in
its place, including blood money.” The trouble is, we lack any dependable
or reliable data on the extent to which the mutilating and violent punish-
ments of Shari’a law are applied. The world is left only with the extreme
and violent depictions of mutilation, stoning to death, beheadings, and so
on that appear constantly on the mass and social media. But there is no
research that counts the actual number of cases that receive such penalties
as against those that do not. The United Nations collects data on crime
and justice from all member countries, but makes no effort to reach out
to the religious organizations that enforce and adjudicate Shari’a laws and
punishments in most Islamic nations. The following provides a description
of the Islamic crimes and their punishments, but be warned that these
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are just descriptions and do not relay the actual incidence, prevalence, or
practice of these punishments.

Islam and the Judeo-Christian religions share a common geocultural
point in human history: North Africa. It is half way between the east |
and the west, as defined by the ancient world, which is why we call it
the “Middle East” (a Eurocentric term). Arguably, the prime movers of
Western civilization, the Romans, imported many of the religious customs,
gods, and social and economic arrangements from all the peoples they
conquered, especially Egypt and surrounding kingdoms. And these Middle
Eastern countries also were colonized and conquered by the Greeks before
the Romans. So it is very difficult to claim that the two cultures, that of
Islam and Judeo-Christianity, are completely separate.’ The following is an
extremely oversimplified review of Islamic crimes and their punishments.
The complexities that lie behind them are immense.

Islam can generally be divided into two “sects” Sunni (containing
four schools) and Shiite (two schools).* Roughly 70 percent of Muslims are
Sunni. Within each of those schools there are further distinctions in terms
of process and interpretations of the Qur'an. This account draws mainly on
the Sunni version of Shari’a.

There are only about half a dozen “crimes” specifically defined by
the Qur'an that invite serious punishments, which must be carried out in
public. They are crimes considered to be crimes against Allah, for which |
punishments will be received in Hell, but for which humans, being so weak,
must also be punished here on earth. There is no discretion allowed in the
punishment of these crimes. They are also described in the Hadith, a col-
lection of writings by the prophets in the eighth and ninth centuries BCE,
claimed to-be verbatim reports of Muhammad. The crimes are as follows:

1. Murder. This crime is generally described as the purposeful slaying
of a believer.® (Killing nonbelievers is permitted, and, according to some
interpretations, it is a duty.) The punishment is death by the hand of the
victim’s family: “And slay not the life which Allah hath forbidden save with
right. Who so is slain wrongfully, we have given power unto his heir, but
let him not commit excess in slaying.”” Note here the concern with punish-
ment excess, the charge made against mass incarceration in the West today.

2. Thefi. “As for the thief, both male and female, cut off their hands.
It is the reward for their own deeds, an exemplary punishment from Allah.”®

This is perhaps the most colorful punishment to Western eyes, illustrating
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the combination of both reflective and educative aspects of punishment. It
reflects an element of the crime in the punishment (that is, the hands that
steal are cut off), and this reflection is seen as “teaching a lesson” to the
thief or perhaps as serving the motive of general deterrence for those who
witness the punishment.’

3. Adultery. “The adulterer and the adulteress, scourge ye each one of
them with a hundred stripes . . . and let a party of believers witness their
punishment.”!® We see here another example of an ancient collective punish-
ment described in the bible: that is, a punishment in which the community
takes part by witnessing it. This type of punishment was a practice of the
ancient Israelites, who stoned offenders to death.! It continues to this day
in Islamic countries, available for public view on YouTube and other web
sites. Note also that the specific number of stripes is stated.

4. Unfounded Accusation of Adultery. “And those who accuse honorable
women but bring not four witnesses, scourge them with eighty stripes and
never afterward accept their testimony—they are indeed evil doers.”"?
To these have been added, depending on the sect:

¢ Unlawful sexual intercourse (including homosexuality), punished
by one hundred lashes'

¢ Drinking alcohol, punishable by up to eighty strokes of a palm
stalk

* Banditry, punished by flogging or banishment

* Apostasy, disrespecting Islam, punished by death (a hadd crime,
explained below, depending on the particular country or local
tradition)

To repeat, the above classification is greatly simplified. The trouble is that
there are so many esteemed Islamic scholars dating from the sixteenth
century and before who have developed their own classifications, most of
these based on very detailed examples of specific cases tried by judges and
the exegesis of the Quran and other religious texts. There have been some
attempts to “codify” the laws, most of these conducted during the various
colonial periods of the British and other European empires.' European and
common law systems were superimposed on Islamic law, which nevertheless
remained, though not so visible to the occupying authorities. It was “eclipsed,”
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as Rudolph Peters in his careful book Crime and Punishment in Islamic Law
observes, awaiting the opportunity to break forth. It did so, for example, in
Iran in 1979." The following countries have reintroduced Islamic criminal
law and continue to embellish the “penal codes” and practices to reflect its
Islamic basis: Libya (1969), Pakistan (1979), Iran (1979), Sudan (1973), and
Northern Nigeria (2000). Saudi Arabia never gave in to Western criminal
law, retaining the noncodified Shari’a law as the law of the land.

In any case, if we are to compare Islamic crime and punishment with
that of the West, we should bear in mind that the reemergence of Islam
is ongoing, and it may take on many different forms as different sects and
schools of thought gain supremacy. There are some aspects of Islamic law
that are highly innovative from a Western point of view, in_particular the
idea of victims playing an active part in the punishment of those who
offended them. A retaliatory or compensatory response may be allowed
from the victim or victim’s family in the case of a murder, rape, or other
serious assault. This is not an especially new idea—it derives not from the
Qu'ran but from the feuding societies that existed from the beginning of
time throughout North Africa (and still exist in some places),where there
was no strong centralized state, so that all wrongs were righted by private
agreement between just the two parties, the offender and the victim.'® There
are also examples of this private system of punishment reported throughout
the Bible, though these refer-only to property crimes, not murder.”

If we adopt the traditional distinction in Western criminal law between
crimes against the person and property crimes, Islamic law divides crimes
against the person into two kinds: those of retaliation (gisas) and those of
financial compensation (diya). Since in most cases the victim or victim’s
family may specify the punishment and even carry out the punishment, there
is considerable discretion allowed. These crimes and their punishments are
those where “blood money” may be paid the victim’s family if the family
agrees. Or the family may instead demand retaliation and killing of the
murderer.'® The extent to which any of these options are applied in practice
is unknown. Perhaps formal records are kept in some Islamic countries, but
as far as can be determined there is no published source of such data. This is
a huge contrast with Western crime and punishment that produces massive
amounts of crime and justice records, files, and statistics."

Another group of crimes is highly discretionary and may include any
sinful or forbidden behavior as well as hadd crimes that (a) could not be
punished for procedural reasons such as the victims did not demand any
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compensation or (b) are other acts not covered by the traditional crime
definitions but which may, by analogy, be deemed so. Further, this category
also includes crimes that endanger public order or state security (ta%ir). In
practice, this is the category of crimes that is easy for state authorities to
abuse,” with little protection provided the accused.”!

Punishing Principles, East and West

Given their common origins, we should not be surprised that there is some
commonality in the justifications and principles of punishmenebetween the
Islamic law of the Middle East and Western Judeo-Christian-law, though
their implementation differs, of course.”” These justifications and principles
are as follows:

Retribution—an “eye for an eye” (aka “just:deserts” or “poetic jus-
tice”), the familiar justification that dominates the Old Testament.

Deterrence—even the distant threat of Hell is not enough to deter
humans, so hadd crimes must be punished on earth as well. All
punishments must be public, fulfilling one of the requirements
of general deterrence, as we saw above. Also, Shari’a punishments
are exemplary, as were most of the punishments described in
the Old Testament.

Rehabilitation—the offender must be guided back to a straight
path (aka “corrections”).

Restorative Justice—the offender must make amends, compensate
the victim.

Repentance—the offender is given a certain amount of time
to demonstrate that he has committed to “going straight” (aka
« . »\ 23

probation”).

Incapacitation (confinement)—permanent imprisonment is
allowed for those who persist in repeating their crimes.
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Incapacitation (individual)—cutting off the hand of a thief
prevents further thefts; no Western equivalent, except maybe
castration for sex offenders. The death penalty also serves this
preventive purpose.

The Old Testament of the Bible forms the basis of much of the above. It is
true that Moses did not specify the exact means of putting people to death,
though it is not clear whether the “eye for an eye”—often called the “law
of Moses”™—was meant to be taken figuratively or actually. However, what
eventually separated Western law from Islamic law was that Judaic law was
encapsulated by Roman law, which was essentially a secular system of law.
The overwhelming force of Roman law came from its secular function to
preserve and promote the Roman Republic (and later its Empire).?* Roman
law was a practical law, made to facilitate commerce, settle private disputes
(including murder and rape), regulate slavery, and, most of all, enforce tax
collection. This is why Roman law remains well entrenched in all legal
systems that have been touched by Western. civilization. Its justification is
not religious, but practical. It evolved to-administer empires. It formed the
basis of canon law (the Holy Roman Empire), and eventually the system
of Western law. It established law and procedure dealing with criminal
punishment, including the presumption of innocence, an adversarial trial
before one’s peers followed by a prescribed punishment.

The types of punishments that are available in Shari’a law are broader
than in Western criminal law, particularly with respect to the types of death
penalty and bodily ‘mutilations, as we can see in the simplified summary
tables.” In this respect, the two systems are opposites. Islam formally defines
far fewer erimes but has more varieties of punishment. Western law has
many, many defined crimes but few punishment varieties.

These contrasts in punishments reflect different laws and cultures even
though they have a common ancient history.

The Two Cultures of Punishment

The cultures of antiquity that surrounded the Mediterranean, common to
both Islamic and Judeo-Christian criminal justice, in their dim beginnings
practiced not only human sacrifice but a considerable range of corporal
punishments and aggravated forms of the death penalty. Yet ask any Western
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Table 9.1. Summary of Shari’a and Western Punishments: Noncorporal and
Confinement

Noncorporal Punishments

Shari’a West
Reprimand—the least severe Caution (UK), suspended
P p
sentence
Fines—compensation to victims or Fines—"“day fines” linked to the
to the state offender’s income; sometimes

compensation of various kinds

Confiscation of property Confiscation of profits from drug or
corporate crime

Exposure to public scorn Few public punishments—community
service and sex-offender registries

No formal equivalent Probation and. parole

Banishment—for banditry, unlawful No equivalent
sexual intercourse; men only

Prison
Shari’a West
Imprisonment—supposedly only for Mass incarceration; preventive detention

debtors, not a penal punishment; for | in jails
tazir crimes

Source: Peters, Crime and-Punishment, 33-38.

person whether there is any similarity between the punishment of criminals
in the Middle East and the West and the answer would be that there is a
vast difference, that the West does not use corporal punishment against its
criminals, especially cutting off hands or feet. Yet, as we saw in chapters
1 and 2, while the practice of corporal punishment ebbed and receded
at various times since antiquity, it never fully retreated in the West until
the campaigns against it arose in the nineteenth century, spawned by the
Enlightenment thinkers of the eighteenth century who opposed the death
penalty (but not corporal punishment). This “enlightenment” did not touch
the Islamic cultures until it was imposed on them by Western colonialism,
starting in the nineteenth century. Western civilization’s imperial nations
imposed Western commerce and laws along with their punishments, but
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Table 9.2. Summary of Shari’a and Western Punishments: Corporal and

Death Penalty

Corporal Punishment

Shari’a

West

Flogging with a leather whip—stripes deposited
all over the body excluding the head and genital
area; exceptions or adjustments for health or
sickness

Shock incarceration; solitary
confinement

Amputation of the right hand or foot—cut off
and cauterized in boiling oil

No equivalent

Cross amputation—four fingers and four toes
(Shiite law)

No equivalent

Retaliation for injuries—amputation or blinding
to one who has inflicted such injuries on others

No equivalent

Death Penalty

Shari’a

West

Death penalty—mostly beheading by sword; for
a pregnant woman, postponed until after birth

Death penalty (some states
of USA and few Western
countries)—lethal injection,
firing squad, electric chair

Stoning to death—with medium sized stones;
first stones (according to some sects) thrown
by significant witnesses

No equivalent

Crucifixion—sometimes after death; others first
crucified then stabbed in chest; others (Shiite)
crucified for three days and if still alive, the

life is spared

No equivalent

Source: Peters, Crime and Punishment, 33-38.

took care (following the ancient Romans) to preserve and allow the indig-
enous traditions of law and punishment of Islam and other religious and
cultural traditions of the occupied country. For a century or more, Western

imperial countries absorbed some of the literature and art of the countries

they colonized, but not criminal justice. And gradually they opened their

doors for their colonized subjects to migrate to their “mother country,”
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and the results of that migration are obvious all over Europe and the UK,
including now the United States.

It is likely that this “tolerance” of foreign cultures (a clever technique of
control) contributed to the continuation of corporal punishment in Middle
Eastern countries that, over the last two decades have seen a resurgence of
Shari’a law and its punishments, a “return” to the original practices and
beliefs handed down by Muhammad. Islamic civilizations regard their law as
sacred and untouchable, the literal word of Allah. They therefore cannot be
“reformed” by an enlightened philosophy, because they are already perfect.

However, the Enlightenment thinkers of the West were motivated not
so much to reform punishment itself, but to minimize the heavy hand of
government on its citizens, and, even more importantly, to ensure equitable
treatment by the rule of law: a government of laws not of men (a doctrine
worshipped by the Romans, but implemented rather badly; a catch-cry for
the American Revolution). The Fourteenth Amendment of the US Consti-
tution enshrined the principle of equity in its rule of law.

While there are many statements in the Qur’an that echo this principle
of equality before the law,? there are many-that reveal the opposite, partic-
ularly in respect to actual procedures (witness testimony, burden of proof),
and in respect to the rights of women, homosexuals, and nonbelievers.”” We
see here a familiar problem: there are no statistical data to back up cither
side of this disagreement asto how decisions are made in Islamic court
procedures, the extent to.which the alleged discriminations occur in prac-
tice. In other words, there is definitely a problem of transparency in Shari’a
law and practice.”® It contrasts greatly with the data provided by Western
courts and procedural justice. Mind you, defenders of Islamic law would
argue that there is no need for what the West calls transparency, because
all trials and punishments of Shari’a are conducted in public, especially in
local communities.

Before we leap to judgment about Islamic procedural law, we should
note that for quite some time the US Constitution treated slaves and
women as though they were not citizens. And some would argue that, while
the Constitution says one thing, the everyday arrangement of social and
economic life in America reflects its failure in practice, mass incarceration
being one sore example.

The superficial and obvious difference between the Islamic and
Judeo-Christian cultures that were both built on corporal punishment is
that the West does not cut off hands and feet and has never done so, as far
as can be determined, though a few hundred years ago, it did countenance
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branding and piercing, and sometimes cutting out the tongue. It did for a
while, towards the end of the eighteenth century, sentence criminals to be
dissected, but this was only after they had been hanged. In the two centu-
ries before that, criminals could also be disemboweled as part of the death
penalty. There is little idea of deterrence in the Old Testament, certainly
none in the law of Moses, upon which both East and West uneasily sit. It
was only when Christ and his followers put forward the promise of eternal
life that a utilitarian structure in the justification of punishment emerged.
That is, as the philosophers of punishment say, punishment became forward
looking. Thus was established the moral justification for torture that reached
its heights during the Roman Catholic inquisitions of the Middle Ages.

Shari’a and Liberty

There is a strong libertarian thread embedded. in Islamic legal procedure.
It has to do with the procedural law of Islam and is best reflected by the
saying of the Ayatollah Khomeini, widely. publicized following the Iranian
revolution that deposed the Shah of Iran in 1979:

Islamic justice is based on simplicity and ease. It settles all criminal
and civil complaints and in the most convenient, elementary, and
expeditious way possible. All that is required is for an Islamic
judge, with penand inkwell and two or three enforcers, to go
into a town, come to his verdict on any kind of case, and have
it immediately carried out.”

The procedure is essentially adversarial, in which the judge acts as referee
and decides a case after the opposing sides have made their arguments
and presented their evidence. In both civil and criminal matters, the case
is essentially a private affair; that is, the state does not intrude. The judge,
usually a mullah or Islamic scholar, well informed by decisions made in
many past cases, decides the outcome. As noted earlier, victims or family
of victims are very much involved in inflicting the punishment, including
for murder, even inflicting the punishment themselves, or, if they so choose,
to accept financial compensation in lieu of the punishment, or even accept
a lesser punishment, showing leniency.

In sum, the finding of guilt and the punishment is essentially a local
affair, the state remaining apart. This is a case of minimal government
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intrusion, where local families and citizens settle disputes. The judge is not
a representative of the state but of Islam. It reflects the classic procedure of
customary justice that prevailed in the deserts of Africa among the many
tribes, particularly the Bedouin, and in other places in the world where there
has been a weak or nonexistent state or central government.** The extent to
which this procedure is essentially a product of custom rather than Islam
itself is therefore in question, especially as we see today that Islamic countries
are becoming more and more dominated by dictatorships and more and
more there is the attempt to create the Caliphate, in which the state and
religion are one. There has long been dissatisfaction submerged in Iran that
the mullahs have grabbed too much political power, that power has been
transferred to a central state rather than left to local groups and mosques.*!
As we have already seen, Shari’a law is essentially a decentralized system,
oriented particularly to the needs of small local communities.

The idea of all disputes being handled in ‘the simple way, as the
ayatollah describes, is no doubt attractive. It even resembles the romantic
image of justice of the Wild West in America.-But it also reproduces exactly
the famous last sentence in Beccaria’s On. Crimes and Punishments, quoted
with approval by past and present penologists of liberal and conservative
persuasion alike:

So that every punishment should not be an act of violence of one
or many against a.private citizen, it must be essentially public,
prompt, necessary, the minimum possible in the given circum-
stances, in proportion to the crimes, and dictated by the laws.*

There is, obviously, no way that modern Western criminal justice procedure
meets any of these exhortations expressed by Beccaria. Punishment is not
public, certainly never prompt, and rarely minimal; it is grossly dispropor-
tionate, and, taking plea bargaining into consideration with the uncontrolled
punishments that occur within prison, is decidedly not dictated by the laws.
A libertarian could point the finger at the Western state, the colossus that
has invented a machinery of criminal justice that moves at a snail’s pace,
achieving little except mass incarceration.

When the sacred justification of law is combined with the secular jus-
tification, there arises a very powerful, doctrinal legal system that dominates
every minute of every life: the theocratic state. This is because when the
origin of law is sacred, it cannot be questioned, only interpreted. Such is
the case with Islamic law, which spawned many very intelligent scholars who
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have over the centuries produced volumes of interpretations and applications
of the few hints at criminal law, such as adultery and theft, provided in
the Qu'ran and the companion volumes that have expanded on them. The
West, following the Romans, has developed law in two directions: (1) the
construction of legal codes (beginning with Justinians Twelve Tables) that
systematize offenses and their respective punishments and (2) the assembly
in formal archives of common law that preserves cases and precedent. The
relationship between the state and the law is therefore crucial and pivotal.

We hear often how important is the “rule of law.” The United States
is unique in this respect. Its founders created out of argument and debate
a Constitution upon which the entire country’s rule of law_rests. Without
it, the country would fall apart. This is why, until this century, the Consti-
tution became almost sacred, why the Founding Fathers made it so difficult
to change. Paradoxically, the founders recognized the danger of a religious
state, which is why they enshrined the idea of separation of church and
state in the Constitution. Yet it is this secular concept of government that
is its Achilles’s heel: for if enough dissatisfied citizens can get together and
convince others that the republic, via its. constitution, is “rigged” against
them, then there is nothing really to stop them from attacking the “rule of
law”—that is, the words (and they are only words) of the Constitution—and
declare it irrelevant. In a religious state, there is no such weakness in the
law so long as enough people believe in the sacred origin of the society
(whether Islam or some other religion).

Radical Islamists today are fighting to establish a caliphate, a totally
dominated society of Islam, with certainly no distinction between church
and state.” Iran.is probably the one country in the world that has achieved
this condition. Yet it is a puzzle that the majority of countries do not have
a theocracy where Islam is the major religion. They are mostly governed by
dictatorships (and only in Iran is the dictator a mullah) of one kind or the
other, rarely are there any democratic governments. The possible exception
is Indonesia, though Aceh province now enforces Shari’a law and there are
signs that the rest of Indonesia will follow.*

There are signs, ISIS notwithstanding, that judges in Iran are trying
to move away from whipping as a punishment, much to the disapproval
of Sayyid Mahmoud Hashemi Shahroudi, chief of the Iranian judiciary
until 2009:

Our judges, unfortunately, influenced by some malignant world
publicity, do not accept whipping. In my view, whipping is one of
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the best, most just and fairest punishments. Because it’s inflicted
only to the offender and the offender’s family are immune from
side effects. This is especially so when it is accompanied by public
shaming, because it is more of a deterrent.®

This statement was made in the context of the complaint that prison was
being used far too much in Iran as a serious punishment. So it would seem
that the Western solution to serious crime—prison—is even seeping into
Shari’a law. Yet, as noted at the beginning of this chapter, a survey of atti-
tudes to Shari’a law in Iran showed that the majority of Iranians approved
of Shari’a law, and this was fairly standard across all demographic groups.*
It is difficult to believe that so many would find Shari’a law so acceptable
if the mutilating and violent punishments that we see so much of in the
media were in fact inflicted so often.

To Western eyes, Shari’a law not only embraces corporal punishment
as part of its “rule of law” (more accurately “rule of life”), it does so without
much formal consideration as to what punishments serve society better. It
is a blunt instrument, and its legal process violates many human rights,
from a Western point of view. Yet the growth of Shari’a courts in the UK
is considerable.”” Perhaps this is because it can be defended on Western
grounds as well. It has an appeal to many—a kind of libertarian appeal, as
suggested earlie—for it advocates a very simple, highly localized form of
justice, stripped of the baggage of bureaucracy that comes with any Western
legal system. It promises a swift process of justice in which the finding of
guilt is followed immediately by the punishment, even at times involving
the victims with infliction of the punishment. Paradoxically, procedures
such as these-are ‘often advanced as the hallmarks of Western criminal
justice, but they are never implemented in practice. Perhaps the reason is
that they would violate various parts of the US Constitution, as we will
consider shortly. Of considerable interest, though, is the qualitative aspect
of Shari’a punishments. In some respects they strike a balance between the
quantitative approach (strokes of the whip)—an approach that dominates
Western criminal sentencing, as we have seen in previous chapters—to a
qualitative effort derived from early biblical times to match the punishment
to the crime.

In the West, we are not quite ready to start cutting off hands, though
we have seen in chapter 6 that, in the case of the worst of the worst, bodily
incapacitation of various kinds is worthy of serious consideration, especially
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if these can in any way contribute to the eradication of prison, the most
barbarous punishment of all. We can learn from Shari’a that corporal pun-
ishments can be an important part of any culture that is based on punish-
ment, which includes both Islam and the West. The direct, forthright, and
uncomplicated (by comparison) administration of punishment is an element
of Islamic criminal justice that we in the West should acknowledge. It is
hard to deny that, undl very recently, the corporal punishment of Islam
has kept at bay the horrible and excessive punishment of the West, mass
incarceration.

I ask you to keep this in mind when you consider the arguments urging
the adoption of MCP and OI. Carefully controlled and wisely administered,
it promises to rein in the dreadful Western punishment of mass incarceration.
Some in the West fear Islam’s encroachment. But like our Roman forbears,
we should take from Islam what benefits us. It 75 possible to civilize corporal
punishment. You may argue that, even if MCP ‘were demonstrably more
humane than current practice, introducing it would be impossible because
it would be forbidden by the US Constitution. Maybe, maybe not.

Cruel-and Unusual?

No US court has ever found-whipping as a sentence (that is, judicial corpo-
ral punishment) to be unconstitutional according to the cruel and unusual
clause of the Eighth Amendment to the US Constitution.®® In fact, it was
clearly considered constitutional on the very day the cruel and unusual clause
became part of the US Constitution in 1791. At that time, it was a widely
used punishment, so was not unusual.” In fact, both George Washington
and Thomas Jefferson successfully petitioned Congress for its use in 1776
and in 1778, respectively.

It is important to note here that we are considering judicial corporal
punishment, not corporal punishment used as a means of prison discipline.
This is an entirely different issue, although, if we were to expand the defi-
nition of corporal punishment to include everything done to the offender’s
body while in prison, such cases would become relevant. Expert opinion
on Supreme Court adjudication of corporal punishment as a prison dis-
cipline is split.*® However, the 2011 case of Brown v. Plata indicates that
the court has art last tilted towards the view that the abominable conditions
in overcrowded prisons together with excessively long prison terms may be
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cruel and unusual punishment.*” But is prison itself corporal punishment?
As we have seen throughout this book, a strong case can be made for it.

The classic case of judicial corporal punishment was decided by the
Supreme Court in Weems v. United States on May 2, 1910.® Weems had
been convicted of falsifying official records of the United States Coastguard,
defrauding the government of 612 pesos (the crime occurred in the Philip-
pines). The Philippine criminal code mandated fifteen years in prison with
hard labor for this offense, plus the punishment of cadena temporal, which
required him to be kept constantly in chains. In addition, he lost all political
rights during imprisonment, was subject to permanent surveillance after his
release, and was fined 4 thousand pesetas.

The Philippine Constitution contains the same clause concerning
cruel and unusual punishment as does the Eighth Amendment to the US
Constitution that was adopted in 1791:

That excessive bail ought not be required, nor excessive fines
imposed, nor cruel and unusual punishments inflicted.

Luckily for Weems, the Supreme Court struck down the sentence as cruel
and unusual. However, the reasons it gave for this decision remain the
subject of debate until this day: Because the Weems decision defined cadena
temporal as corporal punishment, it was widely assumed that if a state were
to enact a corporal punishment statute, it would be found unconstitutional.
But this is far from certain. There are a number of reasons for this, many
turning on the ambiguity and disagreement concerning the meaning of the
phrase “cruel and unusual.”

A number of legal scholars and historians argue that it is a fallacy to
believe that ‘the phrase “cruel and unusual,” lifted from the English Bill of
Rights of 1689, was included in that act specifically to exclude barbarous
bodily punishments.* It is quite certain that this could not have been the
intent of the framers of the English Bill of Rights, since barbarous pun-
ishments were used for at least another hundred years after 1689. What is
clear is that their intent was to forbid the abuse of governmental power.
This was the preoccupation of the English in the seventeenth century (they
fought a civil war over it, after all). In this light the clause could apply to
any kind of punishment, and the phrase “cruel and unusual” may be taken
to mean something closer to “arbitrary and capricious” (akin to the Four-
teenth Amendment guarantee of due process—more important in respect
to Shari’a law, as noted previously).
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It is true that the court in Weems did consider the interpretation of
abuse of governmental power as a factor in the intent of the framers of the
English Bill of Rights. But the court also found it necessary to go further
in justifying its decision, especially that part focusing on proportionality:
that is, the idea that fifteen years’ prison was too much compared to the
seriousness of the offense. This point opened the way for subsequent appeals
against excessive prison terms for minor crimes such as that of Rummel,
mentioned earlier in this book, who received a life sentence for stealing a
total of $229.11. It also established a precedent for the arguments in the
2011 case of Brown v. Plata that life in prison was an excessive punishment
both in amount and quality (deplorable prison conditions). This conclusion
came after many cases in which the Supreme Court refused to rule any
prison term as excessive. In fact, in 1991, the court even refused to overturn
a sentence of life in prison without parole for possession of 672 grams of
cocaine.”” So it would appear that, while the Supreme Court introduced
the notion of proportionality, it had never taken the rule very seriously, and
therefore the only way to explain its decisions prior to Brown v. Plata is to
conclude that it was the “extras” of cadena (the corporal punishment) that
were enough to make the Philippine law cruel and unusual.

Why did the court even bother to address the proportionality question
in Weems? One can only speculate on this. It is likely that its reasoning was
wholly limited to a quantitative conception of prison as a punishment, because,
as we have seen in previous chapters, it is a punishment that is traditionally
thought of in terms of “amounts.” It is the amount of punishment that is
linked to proportionality, not the type of punishment.*® But the framers of
the English Bill of Rights could not have had the quantitative notion of
proportionality in mind, because there was no conception of the numerical
base of punishment until the utilitarians, such as Beccaria and Bentham,
introduced it in the late eighteenth century. Before that time, one was not
sentenced to a certain number of lashes, but merely to be whipped. Before
the udilitarians, the reflective view of punishment held sway. That is, the
concern was for reflecting or matching of the punishment to the crime,
not its proportionate amount; quality of punishment, not quantity. By the
time the Americans came to frame their Constitution, the utilitarians had
reached the height of their ideological power, and there is good reason to
believe that Beccaria’s thought had penetrated the minds of the framers of
the American Constitution.”’ So the chances are that they believed “cruel
and unusual” included the quantitative notion of proportionality that the
court later reflected.
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Notwithstanding the different interpretations of the framers of the
Constitution, most decisions on cruel and unusual punishment have pretty
much assumed that the Eighth Amendment “expresses the revulsion of
civilized man against barbarous acts—the ‘cry of horror’ against man’s
inhumanity to his fellow man® (Robinson v. California, Justice Douglas
concurring).”® Other interpretations have made similar pronouncements
referring to the “traditional humanity of modern Anglo-American law.”
Clearly, this “humanity” is assumed, or defined, merely in terms of the
absence of corporal punishment, since the court had consistently failed to
rule as cruel and unusual a number of prison terms that were clearly out
of proportion and excessive by anyone’s standards. The prime examples are
those of Rummel, already noted, and more recently Ewing v California
(2003), where the Supreme Court decided that Eighth Amendment rights
are not violated by California’s three-strikes law, in which the defendant
was sentenced to twenty-five years in prison for stealing three golf clubs.
A quote from the dissenting opinion of Justices.Scalia and Thomas reads,
“Ewing’s sentence is, at a minimum, 2 to 3_times the length of sentences
that other jurisdictions would impose in similar circumstances. That sentence
itself is sufficiently long to require a typical offender to spend virtually all
the remainder of his active life in prison.”® Earlier cases, some of which
were cited in the Ewing case, included a life sentence for stealing $310,%
and a life sentence for sale of drugs.”’

Until Brown v. Plata and other Supreme Court decisions following it,
not only did the Supreme Court consistently refuse to overturn excessive
prison sentences, it.also refused to rule on the question of whether particular
conditions in prisons violated the cruel and unusual clause.”? For example,
in 1979, the court overturned a lower federal court decision that found
that numerous practices and conditions in a New York City detention
center were cruel and unusual. These conditions included the following: the
inmates were defendants awaiting trial, they were subject to unannounced
searches, strip searches were conducted of friends and family, and Christmas
packages were refused.”

The court made a similar decision in June 1981 when it rejected
the opinion of a federal district court that double-celling in an Ohio state
prison in cells designed for one constituted cruel and unusual punishment.
The majority of the Supreme Court Justices concluded that

the constitution does not mandate comfortable prisons, and
prisons of [this] type which house persons convicted of serious
crimes, cannot be free of discomfort.’*
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The court also refused to rule that brutality and violence in prisons constitute
cruel and unusual punishment. In Ingraham v. Wright the court noted that,
although prison brutality is part of the total punishment that an individual
is subjected to for his crime and, as such, is a proper subject for Eighth
Amendment scrutiny, nevertheless, the protection afforded by the Eighth
Amendment is limited after incarceration; only the unnecessary and wanton
infliction of pain constitutes cruel and unusual punishment.”

One might agree with the court that there is no compelling reason to
make prisons comfortable. But the clear irony of the courts position was
that it seemed to affirm the infliction of harsh conditions, especially vio-
lence, upon the inmates largely because they are by-products of prison itself,
whereas if we specifically chose to apply a violent or harsh punishment on
a criminal, then this would be unconstitutional, because it would be an act
of “barbarous punishment.” Is not the brutality of neglect just as barbaric as
brutality with a purpose?*® Furthermore, it is very clear that the actual pains
suffered by inmates vary enormously from one to another.”” That inmates
undergoing the same prison terms have vastly” different experiences of the
pains of imprisonment is well established.”® "This means that offenders are
punished differently for the same crimes.

The courts failure to conceive of the variety of possible punishments
is well demonstrated in its assumption that all corporal punishments are the
same, and that they are all'synonymous with torture. We see this thinking
expressed in the case of Jackson v. Bishop, decided December 9, 1968.%% The
case concerned an injunction brought against the superintendent of the
Arkansas State Penitentiary to cease using the strap against prisoners for
disciplinary purposes. The Court of Appeals held, among other things, that
any use of the strap (even when due process of the Fourteenth Amendment
was demonstrated) violated the Eighth Amendment of the Constitution that
prohibits cruel and unusual punishment, simply because it was cruel. A final
observation made by Justice Blackmun appeared to extend this decision to
judicial corporal punishment as well as to its use in prisons:

Neither do we wish to draw, in this context, any meaningful
distinction between punishment by way of sentence statutorily
prescribed and punishment imposed for prison disciplinary
purposes. It seems to us that the 8th Amendment’s proscription

has applicability to both.®

The court ordered the superintendent of the Arkansas State Penitentiary to
cease use of the strap.
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Justice Blackmun’s extension of this decision to include judicial cor-
poral punishment is questionable for two reasons. First, the court itself, in
arguing the same case, actually recognized that

there is authority, some of it recent, with seemingly contrary
indications. Certain of these cases rest on the presence of spe-

cific statutory provisions for corporal punishment for crime. ©!

In other words, the principle governing the right of states to establish their
own laws and punishments was upheld, and certainly it was the main reason
why the Supreme Court has been reluctant to find the excessive prison terms
in cases described earlier to be cruel and unusual; it did not (could not?)
interfere in the states” rights to legislate their own crimes and. punishments.

Second, the court reviewed a lot of evidence against the use of cor-
poral punishment, but none, it would seem, in favor of it. It referred to
two “expert penologists” whose testimony “cleatly demonstrated” that the
use of the strap “in this day is unusual and we encounter no difficulty in
finding that its use is cruel.”

Yet the arguments that the court trotted out against corporal punishment
were virtually the same as those used in the British Home Office study of
1938 and that by Caldwell in the 1940s, the many biases we encountered
in chapter 5. Here is a summary of the court’s arguments that are listed in
the Blackmun commentary along with my responses to them:*

1. “Whipping creates penological problems and makes adjust-
ment to.society more difficule.” There is no evidence to sup-
port-this claim. Indeed, compared to prison, the difficulties
of ‘societal adjustment and penological problems created by
corporal punishment pale into insignificance.

2. “Corporal punishment generates hate toward the keepers who
punish and toward the system that permits it.” Administered
within a prison setting, no doubt this has occurred. But is it
not the prison setting itself that generates the hatred, rather
than corporal punishment?

3. “It [corporal punishment] is degrading to the punished and
to the punisher alike.” There is no evidence to support this
view, especially concerning the punished. In fact, the British
Home Office study found that, if anything, it added to the
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pride of the prisoners who could demonstrate their manliness
at being able to “take it.”®

4. “Corporal punishment is easily subject to abuse in the
hands of the sadistic and the unscrupulous.” So is any other
punishment. As a sentence, however, it cannot be abused in
this way. The British Home Office study candidly noted that
there was no evidence of excessive use of the birch or lash
when used as a sentence.

5. “There can be no argument that excessive whipping or an
inappropriate number of whippings or too great frequency
of whipping or the use of studded or over long straps all
constitute cruel and unusual punishment. But if whipping
were to be authorized, how does one (or any court) ascertain
the point that would distinguish the permissible from that
which is cruel and unusual?” Agreed, this is a problem. But
it applies to prison even more so, does-it not? And although
the Supreme Court had until Brown v. Plata recognized the
difficulty in drawing the line between what is and is not an
excessive prison term, it nevertheless has not been a problem
of sufficient magnitude to justify finding prison per se cruel
and unusual. Therefore, why apply this rule only to corporal
punishments?

6. “Public_opinion is obviously adverse.” The court cites as
evidence for this assertion the fact that only two states still
permit the use of the strap and that a few states have expressly
outlawed it. But public opinion polls show a sizable majority
consistently supports corporal punishment.®* The majority of
people favor it in schools and at home in disciplining their
children. So if it’s OK for children, why not for criminals?®
And in the polls conducted in regard to the Michael Fay
case (see further below), a majority supported his corporal
punishment.

In the mid to late nineteenth century, a number of American states
affirmed the use of corporal punishment: whipping for wife beating in Mary-
land; sixty lashes for cattle stealing in New Mexico; flogging not unusual
in Virginia.®® And, in 1963, the Supreme Court of Delaware unanimously
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upheld the constitutionality of whipping, noting that punishments are only
cruel and unusual if so designated by the will of the people expressed through
the legislature.”” The abolition of judicial corporal punishment was effected
not by the courts but by legislation, both federal and state. However, it is
quite clear that corporal punishment was not abolished because of legis-
lation enacted to abolish it, but rather it began a steep decline, and only
after it had become less commonly applied did legislatures act to abolish
it, following, in most cases, the apparent “public will.”

Coinciding with the steep decline of corporal punishment was an
incredible increase in construction of monolithic prisons. There may be other
reasons why legal flogging declined at various points and places in the United
States, but it is likely that the early prison binge contributed considerably
to it.®® The overall decline in corporal punishment also coincided with the
Civil War and abolition of slavery. The history of corporal punishment in
relation to those two factors is yet to be written, though Michael Meranze
provides an excellent analysis of the persistence. of corporal punishment,
whipping especially, on slaves, even as mass incarceration was under way.*

To get a clearer idea of the potential legality of MCP and how
it compares to prison, let us look briefly at the main rules that various
courts have used in deciding whether a'particular punishment was cruel
and unusual. These rules have mostly been derived from those stated in
Weems, although a few decisions have tended to “modernize” them, adding
a couple of new standards. This applies especially to the California courts.
There are basically four rules.

First, the punishment must not be disproportionate and the courts
adopted three criteria for assessing proportionality:

1. It must not be out of proportion to the particular crime. Since
life terms have been held as OK for seemingly insignificant
crimes, we must conclude that the Supreme Court, at least
until Brown v. Plata, has not seen this rule as being all that
important. It has, however, ruled that the 4ind of punishment
may be excessive to the crime, as it did in Coker, where it
ruled that the death penalty was excessive for the crime of
rape.”® If this is so, one may ask whether corporal punishment
of a moderate amount would be deemed excessive for the
crime of rape? Or not punishment enough?

2. It must not be excessive in and of itself. Since the Supreme
Court has held that the death penalty, which is the ultimate
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in corporal punishment, is not cruel and unusual when
administered by states that guarantee due process, it is hard
to see how corporal punishment of a lesser amount would be
cruel and unusual, provided it were administered fairly and
in proportion to the crime. The courts decision in Bishop
was not justified. In fact, its decision amounts to a mere
assertion that corporal punishment is “cruel.” How can it
find corporal punishment as cruel but not the death penalty?

3. A punishment is considered excessive if it serves no penal purpose.
In the light of the vast amount of research on prisons con-
cerning their lack of deterrent effects, it would appear that
they perform no penal purpose beyond incapacitation, or at
least their current purpose is much obscured: What is the
penal purpose of corporal punishment? The essential purpose
is clearly to inflict pain on the offender in tetribution for
an offense. The courts have recognized-that retribution is a
legitimate penal purpose.”! MCP (can ‘achieve this far better
for many crimes. Its penal purpose is clear and unequivocal.
This certainly cannot besaid. of prison today, where it isn’t
even clear anymore whether offenders are being treated or

punished.

Second, the punishment must not allow for the unrestrained use of
power. In Bishop, the court painted a grim picture of the punisher standing
over the punished, punishing to excess, often for minor infractions. It also
noted that there was no way to prevent the unrestrained use of the strap by
low-level petsonnel in such a setting, and that when the prison system had
introduced rules for its application, they were often broken. Thus, corporal
punishment, the court concluded, was too open to abuse of power.”” But the
court had it around the wrong way: because of its (necessarily) totalitarian
structure, it is prison that is too open to abuse of power, such that any
disciplinary methods used inside—whether it be solitary confinement, bread
and water rations, or corporal punishment—is open to abuse by those who
have the power. The fault does not lie in corporal punishment, as such; it
lies in prisons, as such. Scandals of bodies being dug up in prisons have
been rife at least since the beginning of the twentieth century. Yet the courts
have consistently failed to link the “cruel and unusual” clause of the Eighth
Amendment to prisons, preferring instead to dump it on corporal punish-
ment. The bias rests on a serious historical fallacy: the court has assumed
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that, because the bloody punishments of the seventeenth century occurred
at the same time as did the abuse of power by government officials, it was
the bloody punishments that caused the abuse of power! Surely it is the
other way around.

Third, the punishment must not be barbaric, cruel, or applied as tor-
ture. Prison, because of its totalitarian structure and capricious use of time,
comes much closer to the definition of torture than does MCP. Yet the courts
have consistently confused torture with corporal punishment, apparently on
the blind assumption that any punishment that causes immediate bodily
pain is “torture.” We have seen that this is not the case. Torture essentially
involves a process, one in which the notion of “due process,” as stated in
the Fourteenth Amendment, is absent, because interrogation, judgment, and
punishment are all combined into one. Corporal punishment when used
under conditions specified in this book, is not torture.

Is it cruel? Compared with prison, it is difficult to see how anyone
could claim that corporal punishment is cruel, even though the Supreme
Court seems to assume as much. Here again, one must distinguish carefully
among the kinds of corporal punishments. All' corporal punishments are
certainly not the same, as we have seen. Two hours in the pillory being
pelted with rotten eggs is vastly different from having one’s hand cut off.
Yet it is the bloody punishments of the seventeenth century that the courts
have assumed to be typical of corporal punishments.

If corporal punishment.can be shown not to cause any lasting dam-
age to the body, except that it hurts (as we saw in the previous chapters),
then how can one conclude that this punishment is cruel? When one adds
up the special advantages MCP has over prison—that is, it is quicker, has
fewer side effects, is easier to calibrate, and has many other humanitarian
advantages—how could one claim that it is cruel?

Is it barbaric? The court has assumed all corporal punishments to be
of the kind that were used in the seventeenth century, the bloody kinds
of punishments. These, they say, are barbaric. But if this is so, are we to
conclude that we have only risen from the state of barbarism in the last two
hundred years, given that such barbaric punishments were used up until
the end of the nineteenth century? Has “civilization” only become civilized
so recently, and for the other 2,500 years we were in a state of barbarism?
And, since almost all parents use corporal punishment at some time on
their children, are they also barbaric?

It is convenient to simply hang a label on a punishment and claim
that it is barbaric. As we saw in chapters 1 and 2 it is much more difficult
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to say why it is barbaric. The only way to do it is to claim that civilization
is progressing towards some greater goal, and that what has gone before
is, therefore, not as enlightened as what we do today. One need hardly
mention that there are respectable theories about the relationship between
progress and history that deny that civilization has made any progress at
all’”? To label past punishments as barbaric in this sense is arrogant to say
the least. It is the bias of modernism. Perhaps mass incarceration is more
barbaric than a whipping post in every town square?

Fourth, punishment must conform to evolving standards of decency. In
Weems, two ways of making this assessment were adopted. First, a comparison
was made across different jurisdictions to see whether the same offenses were
punished in about the same way. Presumably, if the majority of the states
did not prescribe cadena for the offense at issue in Weems, then one could
say that the Philippine law was out of step with evolving standards, and in
this sense unusual. Similarly, one could compare the punishment for the
offense with punishment for different offenses within the same jurisdiction,
and if it seemed to be out of step or exceptional, then one could conclude
that the punishment did not fit the crime.

One can, however, play games with these criteria, as did the court for
Rummel. It found that many other jurisdictions prescribed life sentences for
repeating felons. But the question it did not ask was: do other jurisdictions
hand down life terms as punishment for the theft of $200? The notion of
felony was assumed, in a magical way, to make comparisons across jurisdictions
the same. But what constitutes a felony, and what does not, has been the
subject of much argument for many years, so that many of the in-between
crimes (which are the bulk of crimes) may be felonies in one jurisdiction
and not in—another.”* The courts legal reasoning presumes that common
practice represents, somehow, the peak of past progress. We have seen that
this cannot be demonstrated. Second, it assumes that the laws of a partic-
ular time represent evolving standards of decency, when in fact there may
be quite a gap between the public’s views and those embodied in the law.”

It is a matter of options. The lobbying of twentieth-century reformers
has eliminated the option of corporal punishment. If it were brought back,
the chances are it would be welcomed by a majority of the people. Indeed,
if the polls taken during and soon after the Michael Fay case are any indi-
cation, there was a substantial 50 percent of the American public in favor
of corporal punishment of the type Fay received,”® even though that type
of punishment leaves scars on the body, which, by the way, would probably
be sufficient for the Supreme Court to rule it as “cruel and unusual.””’
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The Supreme Court’s tilt in Brown v. Plata towards a finding that
excessive prison is cruel and unusual, introduces considerable complexity
in trying to guess what it would do if faced with a case of judicially pre-
scribed MCP, assuming, of course, Fourteenth Amendment protections. One
hopes that the court will be forced eventually to examine more closely the
specific kinds of corporal punishments that may be legally inflicted on an
offender and compare these to those that are currently inflicted under the
cloak of prison.

The introduction by the states of laws allowing MCP no doubt would
be subject to careful scrutiny by the courts. However, because the Supreme
Court is so unwilling to interfere with the states rights to_enact their
own crimes and punishments, the chances are that such statutes would be
upheld, provided the following guidelines, in addition to these required in
any sentencing, were followed:”

* It must be demonstrated to have a sound penological purpose.
e It is authorized by legislation, but is not mandatory.

* Dublic opinion supports it.

* Extreme cruelty in execution of the punishment is prohibited
(scarring, breaking of the skin, prolonged application of pain).

* It allows for alternative punishment or cessation, if the offender
becomes physically or mentally unfit to receive the punishment.

* It is delivered by robot, eliminating the danger of human error
and cruelty.

* It is medically supervised by a physician who is empowered
to suspend the punishment if she deems it necessary.

* Fourteenth Amendment rights are protected along with other
“human rights.”

Incapacitation

If we take prison as the typical mode of incapacitation of criminals, we
know that it so far has not been found cruel and unusual by the Supreme
Court. However, the complaints of mass incarceration have forced the fact
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of its excessive use out into the open, and now the Supreme Court has given
hints that too much prison may be cruel and unusual. Note, though, that
the court has found that it is the excess (that is, disproportionality) that
is unconstitutional, not mass incarceration (sometimes referred to as over-
crowding) that is unconstitutional. So the chances of prison going away any
time soon are very slim. Furthermore, it has been argued convincingly that
embedded in the history of the Supreme Court’s decisions on the excessive
use of prisons has been the presumption of the court that the rehabilitative
ideal—that criminals can be rehabilitated by prison—justifies its excessive
use.”” We see here the utilitarian ethic at work.

In any case, there are ways to incapacitate the terrible few without
resorting to prison (OI), as we have seen in chapter 6, such as various kinds
of physical restrain or incapacitation. What constitutional challenges would
this innovative practice present?

This is entirely new territory. The closest cases and regulatory laws
concerning use of physical restraint concern devices and techniques that
are used in the following settings:

1. In mental institutions to restrain violent inmates®
2. During transportation to restrain violent criminals®

3. In schools or institutions to restrain disabled children or
adules®?

4. During a-trial in the courtroom to restrain violent or poten-
tally disruptive offenders®

Most cases focus on the equal protection clause of the US Constitution,
that is, denial of due process. There have been no cases, as far as can be
determined, that have examined whether the use of bodily constraint as
a punishment would be unconstitutional. In fact, in the court cases, the
restraints have generally been taken as necessary to protect restrained individ-
uals from self and others (the caregivers, attendants, transportation officers,
court bailiffs) from violence, and, in the case of criminals, to prevent their
escape. Typical methods of restraint of offenders in transportation are hand
and leg shackles, and in the courtroom a stun belt, a device not supposedly
visible to the court, that the bailiff can monitor wirelessly and deliver some
fifty thousand volts for up to five seconds. The California Supreme Court
found that the use of the stun belt did not interfere with the defendant’s
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Fourteenth amendment right to a fair trial (his courtroom demeanor was
not affected by wearing it—the device was not activated), though other
state courts have banned their use.* The US Supreme Court has yet to
rule on this issue.

‘The stun belt has been manufactured and in service in the US since
the 1990s. In 1996, Amnesty International designated it as a torture device
that was “in direct contravention of international standards on the treatment
of prisoners.” But what are human rights?

Bodily Punishment and Human Rights

Supposedly human rights, as a collection of principles that transcend nation
states, apply universally to humans everywhere. They are enshrined in various
statements and conventions of the United Nations. As such, however, they are
subject to the manipulation and interpretation of those countries that may at
particular times in history dominate the conventions of the United Nations.
It is only very recent that the UN has condemned the United States practice
of mass incarceration as a violation of human rights.*> The UN pronounce-
ments on the extent to which or whether at all corporal punishment violates
basic human rights is limited, though as we saw in chapter 3 it has had a
lot to say about torture and-often confused torture with corporal punish-
ment. Further, since judicial corporal punishment is deemed not to exist in
the United States, one must presume that its condemnation by the United
Nations as a human rights violation applies to countries that currently use
corporal punishment, which means, generally, Islamic countries, particularly
those that follow Shari’a law. A number of human rights violations typically
brought against Shari’a law, would arguably apply to the United States if it
introduced judicial corporal punishment. The two most common are the ban
on cruel or degrading punishments and the death penalty.®

The International Covenant on Civil and Political Rights and other
international conventions and treaties outlaw degrading or inhuman and cruel
punishment. However, the definitions vary considerably across conventions.
The UN Convention against Torture even avoids defining what degrading,
cruel, and inhuman punishment is. This leaves the door open for advocates
of Shari’a law to claim that its punishments do not violate this human
rights principle. Further, in 2003, the UN Commission on Human Rights
redefined this principle, making it considerably softer: “Corporal punish-
ment, including of children, can amount to cruel, inhuman or degrading
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punishment or even to torture.” The infliction of the death penalty, cruel
punishments, or life imprisonment of children is forbidden by various inter-
national conventions on human rights, but the United Nations has failed
to achieve its abolition, managing to pass only a moratorium on use of
the death penalty, a resolution that was most recently reaffirmed in 2014.%

Rudolph Peters in his book Crime and Punishment in Islamic Law
identifies a number of basically procedural issues that are related not so
much to the use of corporal punishment but to the system of law followed
by Shari’a.¥” The tendency, however, has been to emphasize these claimed
violations of human rights as somehow the product or expression of the
barbarity of corporal punishments applied in Shari’a law. The procedural
human rights violations—the products of Western principles—he identifies
as applied to Islamic law are as follows:

* No punishment without law—an enshrined principle embodied
in all Western legal systems that requires that no person can
be punished without having been found guilty of a crime,
that is, a crime clearly legislated by-the state. This is a sine
gua non for any criminal procedure. However, crimes are not
defined by the state in Islamic countries unless they have been
codified under previous imperial rule. They are defined by legal
scholars (via the Quran and other religious texts) who may
also be mullahs (priests) interpreting the word of the Quran
or hadd. So one can argue that “no punishment without law”
does not-apply under pure Islamic law, since the word “law”
means something quite different in Islam.

* Due process. The Fourteenth Amendment of the US Consti-
tution demands that all people regardless of race, gender, or
any other attribute are equal before the law. Under Shari’a law,
however, the testimony of a man is worth twice as much as
that of a woman; in retaliatory offenses, such as hadd, testi-
mony by women is not admitted at all. When women report
rape, in some jurisdictions this report is simply interpreted
as a confession of unlawful sexual activity on the part of the
woman. In respect to homicide, a woman is worth half that
of a man if blood money is chosen as the punishment. Finally,
a husband is expressly permitted to kill his wife and her lover
if he catches them in the act. Different rights also pertain to
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Muslims and non-Muslims. Testimony of non-Muslims is not
permitted in court, and generally non-Muslims are treated
similarly to women.

e Freedom of religion. The Qur'an does not permit freedom of
religion or free speech. Apostasy, that is, practicing a religion
other than Islam, is generally punishable by death. A big
problem with this “crime” is that it is vaguely defined and
may be inferred from “utterances.”

Defenders of Shari’a law bristle at these criticisms, arguing that they represent
an imperialist view of crime, punishment, and law, and that they reflect the
double standard of the West. They argue forcefully that the United States and
other Western nations are in clear contravention of the cruel and inhuman
punishment prohibition, as evidenced by their excessive use of incarceration,
the existence of such places as the Guantanomo Bay prison, the retention
of the death penalty by some Western countries,-including its application
to juveniles, and the shocking number of persons incarcerated without trial
(awaiting trial), throughout parts of Europe, particularly France.”

The important point to understand is that the procedural violations of
human rights should not be confused with the actual types of punishment
administered. Any punishment, whether corporal or not, may be exacer-
bated by procedural injustices. Yet it is also very clear that certain types
of punishment, especially the vague, uncontrollable types of punishment,
like prison, are much more likely to invite procedural injustices and abuse.
The simple, clean, uncomplicated administration of MCD, accompanied by
swift implementation by robot, offers far superior procedural human rights
safeguards compared to prison.

In sum, not all corporal punishments or bodily incapacitations are
cruel, though the US Supreme Court has never addressed the latter issue.
An enlightened view reveals that there are many different kinds of corporal
punishments and incapacitations, some cruel, some not, but that all corporal
punishments, in fact all punishments, are always prone to excess, hence
cruelty. Their careful legal regulation is certainly necessary to avoid such
abuse. In Brown v Plata, the US Supreme Court has at last signaled that
excessive use of punishment is probably cruel.”! If and when legislatures
and courts comprehend the distinctly humane and economic advantages of
MCP, perhaps it will begin to address the greatest human rights violation
of the past fifty years, mass incarceration.
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Shari’a law is fast becoming more visible to the West as the massive
migration of Muslims from North Africa and elsewhere to Western coun-
tries continues with no sign of abatement. It is foreseeable that there will
come a day when Islamic punishments are no longer “unusual” in Western
societies that contain large Muslim populations, opening the door to a
more flexible view of corporal punishments role as a response to crimes.
There is, of course, a long way to go, given the accusations of human rights
violations of Shari’a law, as outlined in the preceding discussion. Though,
as we have seen, those accusations are easily turned back on the accusers,
who must defend mass incarceration, which is the product of the Western
system of criminal justice.

As for the terrible few, we would do well to note again the very low
(by comparison) prison rates in Islamic countries. Are we to assume that
there are fewer of the worst of the worst criminals in Shari’a law countries?
Or do we conclude that most of them have been punished and are living
among ordinary citizens? Or killed by the death penalty? Or joined a terrorist
group where killing is encouraged and rewarded? If the latter, though, we
would expect the worst of the worst to join the army in Western countries,
would we not?”






Chapter Ten

The End of Punishment (as We Know It)

Punishment Redistributed in a Century of Surveillance

In the twenty-first century, we live in a surveillance society, that surveillance
conditioned on economic activity, especially markets. And more and more,
it is algorithms and robots that drive this dynamic. We should view crime
and punishment within that context. The literati of the twentieth century
criticized Bentham for designing a prison, the Panopticon, where all prisoners
could be watched day and night. Indeed, many blamed Bentham’s model for
the growth of state surveillance. A deep state perhaps comes close to that.
But twenty-first-century society is anything but that. People no longer care
about their privacy, as they did in the twentieth century. Social media has
demonstrated that; as has reality TV (a star of which is now a US president).

What-the enlightenment thinkers did not count on was that the
surveillance of individuals would appear on two fronts: the state and the
private, or, more precisely, the corporate sector. The twenty-first-century fear
is that these two may combine to create a massive surveillance capability.
The attempt in 2016 by the FBI to force Apple to give up its encryption
of a cell phone is indicative of this trend. The demands of various US gov-
ernment agencies on Google, Facebook, AT&T and Verizon, and others to
open their extensive files of their customers also point to the danger that,
while individuals have given up much of their privacy to make their lives
casier (shopping, communicating, expressing themselves, amusing them-
selves), the question remains whether governments will be able to restrain
themselves—or be restrained by their subjects, the people who are highly
ambivalent about what they want. Further, as I write this, the balance of
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power to control may be shifting away from government and into the hands
of enormously powerful giant information collectors who use their troves
of information and media reach to censor or control what information
its users receive. It is no accident that the first object of any revolution is
always to take over the media.

It is against this vast sea change in the structures and mechanisms of
governmental powers that we must view the future of criminal punishment.
Our robotic capabilities and surveillance techniques are far greater in this
century, able to track and control all individuals who have committed crimes
and who are undergoing punishment. We no longer need to bunch them
up in a prison. We have many other options, including embedding crimi-
nal punishment within market economies, disentangling it from  the state,
bringing it back to the people—by which I mean all individuals, separately,
acting on their own volition.

This is a radically different view of criminal punishment. Does it
have a future?

1984 Redux

At the dawn of the twenty-first century, much of the context of George
Orwell’s 1984 surrounds us. Newspeak dominates the airwaves, political cor-
rectness mimics the strict thought control overseen by Big Brother, individual
or independent thought is called hate speech, and deep state, in collusion
with social media,. collects private information of its citizens. One could
go on. But perhaps the most horrible scene of 7984 was where Winston’s
fear of rats-was used to torture him. Big Brother knew all of Winston’s
secret life, including his nightmares about rats. His captors strapped a cage
around his head and threatened to release rats to eat his face off. Note of
course, that this was a torture, not a punishment. The aim was to break
his will, reduce him to a docile, thoroughly obedient believer in the Party.
And as we saw in chapter 3, the threat was more than enough to do the
job. Winston was defined as one of the terrible few, and it took a terrible
threat of torture to “cure” him. This was a clever literary device, of course,
used to convince the reader that it was Winston who was “right and moral”
and the Big Brother society that was evil and wrong. It was Winston’s sacred
right to privacy that was destroyed; his most cherished idea of who he was.
Torture destroyed him as a person; he became, one might say, a mere robot,
no longer able to think for himself: the classic function of torture.
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Much of this worrisome picture of society appears to ring true
today—except for one thing. The advent of social media has revealed one
puzzling truth: many people actually seek to display their most private
lives to all. Privacy is not as sacred as those who bought the Orwellian
scenario assumed.! While we complain that Google, Facebook, Amazon,
and other major digital companies collect more and more information
about our everyday lives, we happily go along with all this. It makes our
shopping choices more interesting, more efficient, people appear to enjoy
having Amazon suggest to them what they might like, remind them what
they bought months ago. Mind you, customers are offered the option to
opt out of being tracked. One suspects that most do not.

Furthermore, the market economies in which we lead our daily lives
provide us with a freedom that Orwell could never have imagined. The fear
engendered by Orwell was that we would all be turned into unthinking
robotic slaves of the state, unable to think for ourselves. The crass moral
arrogance of social media and fake media notwithstanding, none of us will
be turned into robots by the state, as happened to Winston, whose brain
was subdued by torture of the worst kind. On the contrary, we should
see that we can indeed make use of real robots to do our bidding, to be
our slaves, if you like, to do our punishment for us. And we should allow
individuals to administer this punishment on themselves, at their discretion,
controlled by algorithms developed by government in conjunction with the
private sector.

In sum, we do not need a prison to administer punishment and keep
criminals under_surveillance.” Robots can now do that, and they can do
it by embedding criminal punishment within our everyday lives, lives that
are themselves embedded in market economies. This perspective introduces
us to a radically different way of viewing criminals and their punishment,
one to which I briefly alluded in chapter 8.

Normalizing Punishment

For the majority of offenders, MCP should be applied with the aim of
making MCP an everyday occurrence, something like paying a speeding
fine. The spectacle and ritual of punishment as it has long continued should
be left to the movies, theater, and video games. Taking one’s punishment
should be like writing a check, or perhaps like “taking one’s medicine”
(when medicine tasted something awful).
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In his wonderful science fiction book Erewhon, first published in 1872,
Samuel Butler describes how the professional punishers (“straighteners”) in this
imaginary world, make house calls when called upon by the those suffering
from an illness. In Erewhon, crime was viewed as an illness, and illness as
crime. Following the logic of this mischievous dichotomy, doctors behaved
like law enforcers whose job was to administer prescribed punishments for
those who had suffered the sickness of committing a crime. The offenders
(the morally sick) would call on the “straighteners” to come to their home,
diagnose their crime/illness, and then carry out a regimen of punishment
that invariably involved a good flogging and, for serious crimes/illnesses,
bread and water diet. The flogging was administered in the offender’s home,
typically in a room reserved for the punishment, sometimes the offender’s
bedroom. These punishments were treated as “normal” and. the offender’s
friends and family would call on him to see how he was doing. He in turn
greatly enjoyed their visits and well wishes.

Viewed in this light, who among us has not suffered the punishment
of a traffic or parking fine? Various studies have shown that, at a minimum,
one in three persons who drive a car will get a ticket at some time in their
lives. The average number of people who receive speeding tickets in the
United States per day is 112,000 and the annual number of people who
receive speeding tickets, as of 2015, is 41,000,000.> Furthermore, philosopher
and legal scholar Douglas Husak has shown that more than 70 percent of
all people have committed an offense for which they could be jailed! It is
likely, wouldn’t you say that everyone has broken the law at some time in
their lives? Think about it. Be honest, now!

In modern society a traffic stop is a “normal” occurrence, a great
nuisance, and-often a costly one. Those with the money may call a lawyer,
who will make the charge go away or plead it down to a lesser offense,
one that does not include “points.” In many jurisdictions, those who do
not want the stress of standing before a judge in the banal chaos of traffic
court, may plead guilty online and pay the fine with a credit card or a
check. Ancillary punishments may follow when insurance companies then
raise one’s insurance premium. Here we have three very important charac-
teristics of modern punishment. First, it is possible to pay a surrogate (a
lawyer) to basically bear part of the punishment by appearing before a judge.
Second, private parties such as insurances companies may piggyback on the
punishment by levying additional “fines” (fees). Third, with the modern
deployment of traffic cameras, the actual confrontation between offender
(you or I) and the state (traffic cop) disappears. Instead, the confrontation
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appears when one receives an infraction notice in the mail. The punishment
has been bureaucratized. Why not make all crimes, except the absolutely
most serious, like this?

The bureaucratic state is, of course, the quintessence of civilizations—
invented by the Romans as they learned to administer their sprawling empire.
Unfortunately, while traffic crime has been well bureaucratized, regular
crime has not, except in one very serious respect. Prisons have become
monoliths of bureaucracy. All developed countries of the world have huge
prison systems, usually referred to as departments of corrections, or, made
infamous by Solzhenytsin, gulags. Social scientists have long observed that
one overriding feature of bureaucracies is that they serve first and foremost
themselves. They develop a life of their own. Thus it is with prisons. Which
is why, in the long run, reducing them in size or proportions.is very unlikely.
The only solution is to replace them with a different kind of bureaucracy,
one that mimics that for collecting traffic fines. One that treats most crime
as “normal”—that is, “There but of the grace of God go 1.

We must understand that criminal laws.are legislated with the expecta-
tion that they will be broken. They are made on the assumption that anyone
in society may break them, not just a tetrible few. The majority of crimes
that we legislate are there for ordinary people to commit. The majority of
offenders are not sick or deranged. They simply break the laws when they
see (mistakenly or not) advantage for doing so, or when provided with
an opportunity that is.difficult to pass up. Automobiles are manufactured
and marketed as having great acceleration, high maximum speeds. Yet it is
against the law in. most countries to drive them at their maximum speed. We
manufacture many very powerful drugs. Yet it is against the law to consume
them as onewants. The most wonderful and lethal guns are manufactured.
Yet there' are 'many laws restricting their ownership and use. Opportunity
causes most crime, not evil disposition. And the legislation of crimes creates
the opportunity for breaking the law. I know this seems cynical. But one
cannot escape the formidable logic of law making and law breaking.

It follows that for the majority of crimes, a dose of pain, depending
on the legislated severity of the crime, is enough, so long as it is prescribed
and administered carefully, with as much control as possible, but, more
importantly, can be self-administered in the privacy of one’s own home. Many
people have their own blood pressure device, treadmill, or exercise machine.
Why not also have a punishment machine that is linked to a monitoring
center (yes, surveillance, already occurring with exercise machines of various
kinds) that can keep track of the punishment administered and report this
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accordingly to the bureaucratic punishment system? Call it a corrections
department if you like. So long as it does not administer a prison system.

There is one caveat here. We know in the case of traffic cameras
that politicians have been unable to resist the temptation to use them as
a revenue raising tool. The result is speed traps and other techniques that
create opportunities for infraction to multiply so that the revenue from fines
soars. It is important to understand that this criticism of speed cameras
(on the part of us citizens, not on the part of politicians who love them)
is a criticism that is specific to this type of punishment—monetary fine.
Politicians can do lots of things with big pots of money. They can do little
with big pots of MCP.

Admittedly, there is always the danger in any bureaucracy of going to
excess, especially if that bureaucracy is not held accountable for its actions.
And we have already seen that there is a universal tendency to take all kinds
of punishment to excess, if its administrators are not held accountable. The
secrecy of the punishment of prison feeds irresponsibility and leads to excess.
If punishment is applied by the offender on-himself in his own home, it
is unlikely that this will lead to excess (with some individual exceptions,
perhaps). A prison is part of a bureaucracy. A private home is not (not yet,
anyway). Admittedly, under the robotic system, the private home is under
surveillance, but this type of surveillance is not more than that incurred
by having a telephone account-or Internet connection. Strictly speaking, in
the postmodern world, there is no privacy.

Transition: Body for Prison

Regular criminals incarcerated (those not in solitary confinement or super-
max prisons) should be removed from prison and corporally punished by
robot to the commensurate amount as indicated by their prison sentence,
reduced by the amount of time they have already served. Scales of inten-
sity and frequency of MCP would need to be constructed, of course. A
criminal with ten actual years left to serve (taking into account the various
reductions that may apply) would need to be matched by a set number of
shock units, one sitting a week, for, say one month or less, depending on
the intensity and number of shocks administered in each sitting. In com-
parison, an individual with just one year left to serve may receive MCP
accordingly and be freed immediately. In general, the rule should be that
increasing the intensity of the shock (that is, how much a one-time appli-
cation hurts) should reduce the length of time over which punishment units
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are administered. Some experimentation would be needed. Again, a general
rule could be that the criminal may elect to shorten the time over which
his punishment is received by increasing the severity of the punishment
applied in each punishment session.

Using the formula we developed earlier for administering a standard
punishment unit (SPU), conversion of a prison term would look something

like this:

1 month in prison = 1 PSU
12 months = 12 PSUs
5 years = 60 PSUs

The sessions could be administered daily, weekly, or monthly at judicial
Y Y y )
discretion, tailored to meet each individual case. A sentence of five years in
y
prison could, in principle, be converted into a day of, say, five sessions of
12 PSUs, or spread out to a year of five sessions per month. By “judicial
discretion,” of course, I mean whatever algorithms inform the robot that
will be making the decision and calculation.

The New Normal

If we continue the line of thinking to normalize punishment, we are led
to some amazing and maybe shocking possibilities. If we take the idea of
“normalizing” seriously, what, then, is the “new normal” that we may apply?
Here, I offer, partly in jest, but also seriously, ideas that in some cases reflect
the normality-(including hypocrisy, the base element of civilized punishment)
of society’s application of criminal punishment.

Consider crime insurance. The socialist government of New Zealand
offers crime-victim insurance to all its citizens, though the insurance covers
the person victimized, not the offender. In varying degrees, compensation by
the governments of various states of the United States and other developed
countries is offered to victims of crime. The criteria for coverage, of course,
depend on the facts of the case, especially an assessment of the relationship,
if any, between the victim and offender (some crimes may be victim precip-
itated). Note here, though, that Shari’a law already allows victims to play
a direct role in the punishment of the offender for most personal crime.

But why not provide offender insurance? Corporations in many ways
already have this when they insure against a wide range of risks, many
including the costs of government regulation of their activities, their costs
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of doing business. Why should not individuals also be allowed to take out
crime insurance to cover them when they commit a crime?® Think carefully
about this. Insurance does, of course, turn every risk into money. Which
leads to the next outrageous idea.

Think of punishment as a commodity. Given the transformation of
punishment into shock units according to the formula I outlined in chapters
7 and 8, why not allow people to trade in punishment units as they do any
other commodity? There are two fascinating options here. Punishment units
could be traded as bitcoin and other private (nongovernment) monetary
systems. Privately owned and operated courts could deliver sentences to
offenders. Or, a government entity could supervise and fix the initial value
of the shock unit. A sentence issued by a court, therefore, would in point
of fact be like printing money, except the value created would be shock
units. In the punishment commodity market, punishment units would be
bought and sold like any other commodity. At some point, though, as with
every commodity, the shock unit would have to.be consumed. In the case
of criminal punishment, the units are attached to the individual offender
who committed the crime. What I am suggesting here is something similar
to the market-based system used to regulate environmental pollution by
corporations.” You may think I am nuts. But if it is okay for regulating what
many call corporate crime (willful pollution) why not for common crime?
Note that the actual punishment that the offender may eventually experience
will depend on the value of the shock units at the time of punishment.
A punishment trader may be able to get a very good price or a bad price,
depending on the market. If this sounds ridiculous, how does it compare
to the current punishment horse-trading done between lawyer, prosecutor,
judge, and client, better known as “plea bargaining,” the outcomes of which
are mostly fixed in favor of the prosecutor, the trading conducted within a
market that is fixed in the prosecutor’s favor in most cases. While I am not
an economist, | also think that a market approach to punishment would
work against punishment excess, because the more goods you put on the
market, the cheaper they become, that is, their value drops.

A few hints for offenders or would-be offenders. Consider buying
up punishment in advance either on the market or taking punishment in
advance just in case you need it. If you are lucky enough to be convicted of
a crime, you may do well to plea up and bank the excess to use next time,
should you happen to offend again. If you bank up a lot of punishment
units you could also consider a part-time job as an independent contractor
to act as a surrogate for someone else’s criminal punishment.
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Allow surrogates. Those who have money may hire the best defense
attorneys, those who do not, get the court appointed one. Is that fair?
Especially when the punishment is going to be painful? In a market-based
punishment system, there is no prosecutor or defense attorney and prefera-
bly no judge. It is all robotic, trial included. Algorithms rule. But let’s be
serious here. We have seen that all people, whether rich or poor, black or
white, experience pain about the same. Yet, I am guessing that there may
be some people who, for whatever reason (maybe they’re poor, maybe they
like getting punished, experiencing pain) will volunteer to be punished on
another person’s behalf. Rich people (or those who can afford it) could
hire them for such a purpose, and these would take the punishment on
the offender’s behalf. And if the offender had no money, perhaps those
who wish to do good for crime could donate their services and undergo
the offender’s punishment for him (dare I suggest that this would be the
quintessential Christian solution to punishment?). Of course, the value
of the punishment units received on behalf of the offender, would be
tax deductible as a charitable donation. Finally, in the case of penniless
offenders who are much loved by their families, another family member
may, if he or she so desired, take the punishment on behalf of the family
member. Perhaps parents may prefer to take the punishment instead of
their children, or even vice versa.

Share the punishment. Some (Durkheim, for example) argue that
punishment is a necessary force to keep society from breaking apart—not |
a commodity but a shared resource, such as water and air.® If this is the
case, it doesn’t really matter who is punished or for what, so long as it is
carried out. Some'would add that it should also be shared equally and justly.
We can see here a problem with the relationship, or lack thereof, between
equality and justice. If equality is the dominant principle, then all people,
regardless of what they have done or regardless of whether they “deserve”
it, should cop some punishment. Yet justice is not served, because knowing
people as we do, some deserve punishment more than others, do they noe? If
justice is demanded, then the punishment should be distributed randomly, so
that all have a chance to participate, and fate (roll of the dice) is the judge.
This scenario forms the basis of the well-known short story 7he Lottery, by
Shirley Jackson. Codified criminal laws are designed to counteract fate, but
both scenarios of punishment depend on elaborate ritual.

What about a punishment score? If you want to take out a mortgage
or lease a car, your credit score suddenly becomes important. Many resent
the infringement on one’s privacy that the credit scores represent, and they
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are often looked on as being more insidious because they are constructed
and tracked by private companies. But because Western society is founded
on debt (unlike Islamic societies that build capital without charging inter-
est, the latter a crime of usury under Shari’a law) it is inevitable that
such massive accumulations of information upon the economic behavior
of every individual who wants to participate in Western society becomes
absolutely necessary, as is the inevitable demise of cash, the last bastion of
the anonymous buyer and seller. Finally, the paying of taxes of many kinds
to many state and federal entities also creates a massive trove of information
accumulated on each individual’s financial life. In fact taxation (seriously
pioneered by the Romans) is the lifeblood of Western civilizations, maybe
all civilizations. The Internal Revenue Service of the United States is feared
by many, especially those who dutifully pay their taxes. The IRS has few
legal constraints on what it can do to spy on and punish individuals who
do not pay their taxes. Due process exists, but in a withered form.

Recent legislation in the United States has denied or made it very
difficult for companies to use the criminal record of an applicant for a
job as a reason to deny employment. Law- enforcement agencies maintain
records of criminal offenses for their own purposes, usually to help solve
crimes on the assumption that once a person has committed a crime the
chances are that he will commit another. Those records, however, are noto-
riously incomplete, mainly because they depend on information that must
be collected from a wide variety of disconnected agencies: police, courts,
prosecutors, corrections departments, all of these existing as different entities
at the federal, state, and local levels.

Under the proposed system of robotic punishment, administered like
any other economic transaction, the self-administration of robotic punishment
can be easily tracked, and punishment dossiers in the form of an accumulated
score of punishment units could be easily computed. How a prospective
employer would view a punishment score is a matter of conjecture. On the
one hand, that a person has taken on a lot of punishment might indicate that
he is a dutiful and obedient citizen. On the other hand, a high punishment
score may indicate a propensity to commit too many infractions. But given
that punishment units are tradable and marketable, there is no way to use
someone’s punishment score either for or against the individual. Surely, this is
a good thing as far as individual liberty is concerned. The punishment score
is therefore a source of information to an individual to show her progress
as a citizen, just like a bank account or credit score. This is no longer a
figment of the imagination. China (predictably) has announced that it will
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construct social credit scores of all its citizens and punish them accordingly
by denying them use of various public utilities such as transportation, when
their credit score falls to an unsatisfactory level.”

Incapacitation

I have argued for the adoption of techniques of incapacitation that do not
depend on prison. These were mainly forced addiction on a drug similar
to heroin (but not heroin) for which the horrible criminal must depend
on the authorities for constant maintenance. This is done without a prison,
the offender maintained in his own home, as the case may be. The second,
equally controversial, was induced coma for whatever number of years,
according to prevailing criminal laws.

Both these methods of incapacitation will be expensive to maintain.
Induced coma would probably cost as much as currently it costs to house
the terrible few on death row or in maximum security prisons. And if
prison is any example, the risks of escalation are real and would need to be
countered by making the homes of those subjected to incapacitation open
to public scrutiny. Members of the public would be allowed to view these
persons by appointment, and‘an open house scheduled on a regular basis.
The importance of public serutiny cannot be overstated: it will prevent
excess and work against the natural inclination to ignore the plight of these
terrible few, making sure that they are treated with respect and care. The
punishment is incapacitation and only incapacitation. Every effort should
be made to minimize the side effects or overflow effects of the punishment.
Should the-offender’s family want to do all the caregiving of the offender,
this should be allowed, once the family members or close associates have
received the necessary training to do so.

Admittedly, this ultimate solution of substituting open incapacitation
for prison begins to look a little like “treatment” instead of punishment.
One may ask, where is the pain in induced coma? This solution to prison
runs counter to my argument in this book that the central ingredient of
punishment is and must be pain, and only that. It is a paradox of sorts,
but it does have a solution for those who are inclined to intensify the
punishment side of incapacitation by coma. For example, why not wake
the terrible criminal up and let him see for a short period (the length of
the punishment would have to be determined according to the seriousness
of his offense) what he’s missing?



178 CIVILIZATION AND BARBARISM

I have argued also throughout this book that the utilitarian justification
for punishment that justifies incapacitation is a dangerous one, always tilting
to excess, often hidden behind what might be called “good intentions” such
as treatment. I do not make this exception to my argument lightly, but I
cannot see any other way around the problem of what to do with the ter-
rible few. As it is, we are constantly faced with the even more challenging
defect of the utilitarian ethic, which will be (and already is) the tendency
to define more and more offenders as the worst of the worst. The only
solution I can see in this would be to legislate a maximum number of the
terrible few beyond which we cannot go. However, cost does not seem to
be a problem in dealing with this class of offender, so I acknowledge that
this would be very difficult to achieve.

Today, the terrible few are housed in supermaximum ‘prisons that have
flourished for the last few decades, at enormous cost to the taxpayer. The
supermax prison, of course, is totally and completely out of public view,
drawing occasional articles in magazines and newspapers, but rarely under
scrutiny. As I have repeated many times, making the punishment open
to scrutiny is the only way to ensure that some limit will eventually be
placed on the punishment of the terrible few. Unfortunately, the supermax
demands the opposite.

The increased use of the supermax is certainly cause for worry, since it
would suggest that the numbers among us who are dangerous, the terrible
few, are growing, though it's.impossible to tell. In any case, I cant claim
to solve all the problems of our criminal justice system and can only hope
that eventually good sense will prevail and that, at least when we decide to
incapacitate the body of an individual for his or her terrible crimes, that
the form of incapacitation may in whole or in part be reversed should it
turn out that 'wrongful conviction occurred or some other mistake was
made. A stretch of prison can never be taken back. Admittedly, losing a
few years of life in an induced coma can’t be made up for either, in the
case of wrongful conviction, but at least the individual will not have the
horrible memories of the violence and shame of prison to weigh him down
for the rest of his life.

In sum, this book has established general rules as to the limits to
which we may go in trying to match crimes to their deserved punishments,
including the limits on punishment when it is used to deter future crimes.
The uncompromising moral demand, in the name of compassion, that we
exclude all harm from punishment comes at a great price: the separation
of the actual facts of punishment from its legislative, judicial, and public
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comprehension. The real effects of modern-day punishment are unavoidably
destructive, in many cases violent. Prison is the product of this compassionate
morality, leading inevitably to mass incarceration.

The application of MCP by robot, an acute temporary corporal pun-
ishment, is an ideal mix of the concrete elements of retribution and the
civilizing process of using precise, numerically based punishments. There is
the possibility that MCP may in some cases even deter criminals and poten-
tial criminals from committing future crimes. The robotic administration of
MCP reduces both human error and eliminates the violence that historically
has accompanied the administration of corporal punishment.

The ultimate aim should be the complete abolition of prison, for even
if prisons are retained for the terrible few, their very nature, as we have seen,
will inevitably lead to their expansion and mass incarceration all over again.
This means that, even for the worst of the worst offenders, incapacitation
without walls should be introduced, varied according to the dangerousness
of each case and severity of the offender’s criminal record.

A great deal of experimentation and research will be needed in order
to completely abolish prison. There will be the strong temptation to retain
it at least in the form of local jails for particular criminals, such as child or
spouse abuse, where there may be a real need to incapacitate the offender
so that he can do no further harm. Ways of restraining such individuals
will be needed, particularly“in respect to tracking their locations. In general,
also, these offenders are not. the terrible few, though they are dangerous to
particular individuals. In"these cases a combination of MCP and incapac-
itation may, regrettably, be necessary. There are already laws available that
allow restraining-orders. Incapacitating and confining technologies should
be applied-and used for as long as it takes, and jails avoided at all cost.

The bad press that traditional corporal punishment has received as a
result of the mass and social media portrayals of the horrendous punishments
of Shari’a law and the abuses of Abu Ghraib prison make it very difficult
for any sane solution to criminal punishment of the twenty-first century
to gain acceptance. Those who are outraged by my proposal to use MCP
by robots no doubt will call it “electrocution,” which commonly conjures
up an image of the electric chair, the dreadful killing of a person by an
outrageous amount of electricity, enough to “fry” the offender. This book
does not advocate any such punishment and argues strongly against the
excessive use of any punishment.

Mass incarceration is a cancer on our society and a clear violation of
human rights. Robotic MCP, while it may violate the body (minimally),
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does not violate human rights by any stretch of the imagination, especially
compared to prison. Like washing machines and automobiles, the chores
of criminal punishment can be assumed by robots, freeing us from this
horrible burden of violent punishment that has undermined civilizations
East and West since the beginning of time. Furthermore, the use of modern
technologies of bodily incapacitation and surveillance make it possible to
punish even the worst of the worst in a humane way, without the torture
of maximum incarceration and solitary confinement.

If we think of criminal punishment in terms of markets, one would
have to admit that in the United States and similar Western countries we
are experiencing hyperinflation of punishment. The prison bureaucratic
complex is a monopoly that needs to be broken up so that there will be
more competition in types of punishment on offer, so that individuals may
gain control of it for their own use, avoiding bureaucratic excess, taking
on direct responsibility for the punishment that is applied to those who
have broken the law.

The key to humane and restrained criminal punishment is to normalize
it, make it less of a big deal, more of a nuisance rather than a catastrophe,
have it intrude on the individual lives of people as little as possible, to
empower people to apply the punishment to themselves. To keep, as far as
humanly and socially possible, a third party out of the punishment equation.
And if there must be a third-party, let it be a robot.

I can understand the frustration, even anger, of those readers who will
see that the logic underlying my argument to abolish prisons and replace
them with MCP and Ol is unassailable yet absolutely unacceptable. The logic
of my argument is-the same as it is for holding automobiles responsible for
some 37,000 deaths in the United States every year in car accidents. There
is no call for the abolition of automobiles. We have a deep attachment to
automobiles and rarely acknowledge that it has such a price. And, as with
prison, there is an obsessive concern with car safety (that is, prison reform,
rehabilitation, prisoner reentry), ignoring the fact that, although injury and
death may be reduced somewhat through car safety, it is their very existence
that causes so may deaths. The attachment to cars, however, is only about
one hundred years old. We have an even deeper attachment to punishment,
so will very likely not give it up for a long time. Technology holds the key.
Very soon there will be many driverless cars, hopefully one day no cars with
humans driving them, which will result in a substantial reduction in road
deaths (by elimination of human error)."
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The analogy to the history of the automobile is instructive. The auto-
mobile in its infancy, especially in the middle of the twentieth century, came
to be seen as an icon of liberty, the idea of driving off into the unknown,
the wind blowing in one’s hair. Free at last! Novels such as Kerouac’s On
the Road, movies such as Thelma and Louise, and the steadfast resistance to
seat belts signified this feeling of liberty. Not anymore. With GPS, EasyPass,
speed cameras, car registration, drivers’ licenses, insurance requirements, and
increasingly restrictive speed limits, that liberty has gone. We have seen over
the past fifty years or so a steep increase of state control over people’s lives
through substantial regulation in all areas of life."’ The argument in favor
of all this regulation is that it keeps us safe, saves lives. Or, to recall the
Enlightenment thinking, each of us gives up a little of our liberty in order to
enjoy it in a safe society. This contrasts with Durkheim’s view that we punish
the few in order to feel safe ourselves. The logic of this idea of punishment
is that the more we punish the few, the safer we will feel. But we can see
the serious flaw in this idea of punishment: humans are a weak lot. They
will punish others as much as they can in order to feel safe themselves, all
the time justifying it as in the name of society (you will recognize this as
the utilitarian ethic of general deterrence): Thus, we have mass incarceration.

If we think of punishment as a form of moral capital, perhaps its
redistribution might be in order, at least in terms of each of us taking on
the responsibility for bearing-a small amount of punishment, rather than
heaping all of the punishment on to a statistical few who are locked up
and out of sight. It may not come in my lifetime, but maybe by the end
of the twenty-first century, we will be able to normalize punishment by (1)
shifting the responsibility for its administration primarily to robots, thereby
reducing the-amount of damage done by criminal punishment that reveals
the darkest side of humans, prison; and (2) shifting responsibility secondarily
to us, individually, in our homes, thereby acknowledging the actual effects
of punishment on ourselves and others in everyday life.

Finally, let me offer twelve steps that will bring us closer to just, fair,
humane, nonincarcerating criminal punishment:

1. Understand that criminal punishment is the intentional
infliction of pain by the state on an offender for an offense.

2. Accept that humans are an obstreperous, recalcitrant, and
disobedient lot—at least, that is how they are depicted
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in the Old Testament and the Quran—so infractions are
inevitable.

Understand that rules, in the form of prohibitions and
criminal laws, are made to be broken, literally. That is,
they cannot exist without their concomitant punishments.
Punishment makes the rule of law possible.

Acknowledge that forgiveness, as depicted in the New Testa-
ment, is not possible without the prior existence of defined
wrongs; otherwise, there would be nothing to forgive.

Believe that punishment induces shame in both the punisher
and the punished, because forgiving and hurting are the
two competing motivations that condition the satisfaction
of punishment.

Understand that matching a punishment to a crime is a
hazardous undertaking for humans,.especially as the history
of punishment shows that hurting far outweighs forgiving,
leading to a tendency to the excessive use of punishment.

Confine the violent spectacle of punishment to movies, video
games, and contact sports by normalizing real punishment
as a mundane everyday occurrence.

Abolish prison as a punishment, because it hides the pain of
punishment from public view, thus avoiding accountability,
and is.imprecise in its application of pain to offenders.

Replace prison with MCP, a corporal punishment that can
be applied with a minimum of violence, and with O],
incapacitation without walls, for the terrible few.'

Assign the administration of electronic flogging to a robot
in order to remove human error.

Allow the offender to self-administer the preprogrammed
sentence of moderate corporal punishment in the privacy
of his or her own home.

Find a balance between the competing demands of retribu-
tion and deterrence. That is, the punishment should never
exceed the seriousness (injury and damage) of the crime by
even a tiny amount.
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Debating Points

Common Criticisms and Their Rebuttal

Criticism: Corporal punishment and bodily incapacitation, no matter how
moderate, would be a violation of the Eighth Amendment of the US Con-
stitution against cruel and unusual punishment.

Reply: Corporal punishment of the carefully controlled type described in
this book has never been found to be cruel and unusual by the US Supreme
Court. The case that comes closest is that of Bishop, in which a leather strap
was used. But this concerned the use of corporal punishment in a prison,
and it is argued by some interpreters of that case that corporal punishment
was found unconstitutional because of the way it was used in the system
(several rules were broken) not because it was corporal punishment per se.
The finding was also a dictum, not a controlling precedent.

If the court can find that a life sentence in prison for possessing 672
grams of cocaine is not a disproportionate sentence and that it is not cruel
and unusual to use corporal punishment on innocent (as against criminal)
school children (/ngraham v. Wright), there would seem to be plenty of
room for maneuver. Given that the court is reticent to interfere in the states’
rights to enact their own crimes and punishments, there is every chance,
provided that a law was carefully written, that it would pass the test of
constitutionality. Some states had corporal punishment statutes as late as
1972. The case of Brown v. Plata at last addressed the issue of the excessive
punishment of prison as cruel and unusual, a finding that surely supports
its replacement by a far more controllable moderate corporal punishment.
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Bodily incapacitation is widely used in schools and other institutions.
Most Supreme Court cases concerning its use refer to the amount of force
that is allowed to restrain violent individuals and the context in which
physical restraints are applied. In no case has it been ruled that bodily
incapacitation in itself is unconstitutional.

Criticism: Moderate corporal punishment and bodily incapacitation will
unleash a kind of fury of the masses and get out of control.

Reply: Criminal punishment is already out of control in the form of mass
incarceration. Close to two million lives of inmates right now are being
ruined by the excessive use of prison as a punishment, to say nothing of
the secondary punishment of millions of their family members. It is not
the vengefulness of people that has caused prison to get out of control.
Rather, it is its separation from the people, its loss of credibility, and the
failure to take direct responsibility for this punishment that has caused its
use in barbaric proportions. Robotically applied corporal punishment offers
the chance to get punishment under control; reduce the excesses of prison,
and get punishment out in the open, no'longer an embarrassing secret.

Criticism: Moderate corporal punishment and bodily incapacitation will be
added on to prison, and the prison population will not decrease.

Reply: Corporal punishment must never repeat the mistake of the past
by using it in conjunction with a prison term, since this would defeat the
whole purpose of temporary corporal punishment and subject it to the
same criticisms now made against prison. The combination of these two
punishments-is. therefore morally indefensible. It is possible that moderate
corporal punishment could take the place of probation, since it would cost
less, because probation requires more expensive personnel to administer
it. In any case, probation has lost its credibility as a punishment. Because
corporal punishment is a credibly painful punishment, it is more likely to
offer a genuine alternative to prison, so that the chances of it becoming
an add-on to prison are much less. Given the historical coincidence of the
rise of prison populations in conjunction with the abolition of corporal
punishment, reintroduction of corporal punishment may reverse this trend.

However, the dangers of bodily incapacitation, especially induced
coma, are real: we know the strong temptation within institutions to drug
inmates to make them easy to manage. Legislation would be essential to
forbid the application of induced coma within institutions of any kind,
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including hospitals. The trading of body parts for release from prison will
also reduce the prison population.

Criticism: Corporal punishment and bodily incapacitation will encourage
violence by setting a bad example.

Reply: This is probably the most common criticism. In spite of claims to the
contrary, an unbiased review of the research shows that whether or not children
learn aggression from watching others do it is still unclear, and, in cases where
it has been shown to affect children, these are not long term effects. Just in
case, we should not let children watch the corporal punishment of criminals
unless this experience is accompanied by a clear explanation of the crime and
why the individual is being punished. This criticism, and much of the research
used to back it up, fails to examine carefully the context in which corporal
punishment is used, which is essentially (properly administered) in the context
of discipline. It is not wanton violence. If a delinquent says, “I beat up this
little old lady, but so what, the cops use violence to0?” then one must point
out that violence is clearly not deserved by the old lady, but it may well be
deserved by the delinquent. He is fortunate. that we are sufficiently civilized
not to visit on him harm that is anywhere near the amount of harm he has
caused his victim—even when we use moderate corporal punishment. Finally,
robotic corporal punishment removes the human essence of any violence
that accompanies administration. of corporal punishment, thus considerably
eliminating violence that could occur in administration of the punishment.
Essentially, robotic punishment removes the violence from corporal punishment.

Criticism: Corporal punishment and bodily incapacitation amount to a
return to, torture.

Reply: Torture is a process that requires total control of the individual’s
body and mind over an extended period of time, with the goal of extracting
confession, proving guilt, and punishing, all at the same time. Moderate
corporal punishment has no interest in such matters. The control of a per-
son’s mind, which was indeed the horror of Orwell’s 1984, is exactly what
prisons try to accomplish. Therefore it is prison that is more like torture,
not corporal punishment. Another feature of torture is excessive use of pain.
This book makes clear that the programmed use of corporal punishment
ensures against excessive use of any punishment by demanding the highly
controlled application of pain as punishment. This is not torture by any
stretch of the imagination.
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Criticism: Plea bargaining over the number of electric shocks to be admin-
istered would amount to a sick joke.

Reply: Every day American lawyers and prosecutors callously bargain away
years of an offender’s life. Bargaining over the number of shock units that
may involve only a couple of hours of the person’s life is a far more humane
and sensitive approach to the offender’s plight. As well, the introduction
of robotics into judicial sentencing may show the way to abolition of plea
bargaining, which, in the long run, denies the offender a fair crial.!

Criticism: Corporal punishment and bodily incapacitation have severe
negative side effects.

Reply: There is little research to support this assertion. In fact, in regard to
use of electric shock as punishment, while some mild negative side effects
have been observed (such as aversion to the mechanism that delivers the
shock) the positive effects far outweigh the negative effects. Once again,
compared to the punishment of prison, the negative side effects of corpo-
ral punishment are negligible, especially if delivered in accordance to the
guidelines suggested in this book, and especially if delivered robotically.
There are essentially no side effects.

Criticism: Corporal punishment humiliates and degrades the offender.

Reply: There is no evidence that it humiliates or degrades any more than
any other severe punishment, especially prison, whose requirement of total
subordination of the inmate for reasons of prison control humiliates and
degrades the offender twenty-four hours a day, seven days a week. Opportu-
nities to humiliate an offender in prison begin from the very first moment
of admission, when inmates are routinely made to remove their clothes and
are subject to physical examinations, without privacy. In fact the currently
popular shock incarceration is essentially founded on the infliction of
humiliation on the offender. Such humiliation is a far cry from the corporal
punishment advocated in this book. We should remember that all punishment
potentially degrades and humiliates. It is a question of whether corporal
punishment is more prone to doing so than other punishments. We have
seen clearly that moderate corporal punishment degrades much less than
any other punishments. In fact, in many ways, it may be seen as uplifting
to the offender who can be proud that he or she “took the punishment as
deserved,” rather like taking bad tasting medicine.
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Criticism: Corporal punishment and bodily incapacitation degrade those
who administer it.

Reply: Indeed, it may for those who enjoy whipping someone or otherwise
intentionally hurting others who have no way of defending themselves.
Fortunately, this criticism does not apply to robotic corporal punishment,
because it is not administered by a human. One cannot degrade a robot.
It might be argued that, in the robotic use of punishment, where the judge
presses the button to begin the moderate corporal punishment and can see
the results of this in action, the judge becomes the punisher and therefore
is degraded by setting a robot on to the offender. If this were to happen, it
would probably be a good thing, since it ensures that the judge is aware of
what she is doing, becomes more accountable for her actions of sentencing
someone to be hurt. When sentencing an offender to prison; the judge has
no such direct information or even comprehension of what she is doing to
the offender when she delivers a prison sentence.

Criticism: Corporal punishment and bodily incapacitation are a return to
barbarism.

Reply: What is barbaric? This isca position of cultural arrogance. It is also
hypocritical. Injury to the body of the accused already occurs in uncontrolled
proportions within prisons; through rape, beatings, and protection rackets.
Robotic corporal punishment, as described in this book, makes sure that
we are publicly accountable for the punishment we administer and any
injury that occurs to the offender. This is not what happens with prisons
that are secret, allowing many hidden punishments for which society avoids
responsibility-because these injuries were “unintended” (though predictable).
If there is any barbarism in punishment, the label surely applies to prison,
where the uncontrolled, irresponsible, and excessive pain of prison is wan-
tonly inflicted on offenders and coincidentally their family members. And
some have argued that they destroy whole neighborhoods.

Criticism: Corporal punishment and bodily incapacitation are out of step
with modern sensibilities.

Reply: David Garland made this observation in his excellent book Punish-
ment and Society. It is not really a criticism, since it does not challenge the
argument, only its timing. If sensibilities change—and they might, given
the encroachment of Shari’a law on Western culture—presumably Garland
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would not argue against it. Garland uses the word “sensibilities” as though
it is synonymous with “manners” or “taste.” For example, he reviews the
work of Norbert Elias on the history of manners and tries to apply it to
the history of punishment. This fascinating work attempts to explain why
we abide by everyday habits of behavior, such as using a knife and fork
and not defecating in public or urinating at the dinner table (which Elias
shows were quite common not too long ago). Would the use of corporal
punishment be like eating one’s cereal with one’s fingers at the dinner
table? On closer analysis, we see that this criticism is actually the same as
the “barbarism” criticism that imposes “civilized” rules upon human habits,
such as using a knife, fork, or spoon. We in the West eat hamburgers and
french fries with our fingers, so the rules are not that strict, as Elias and
Garland imply. Anyway, whose sensibilities was Garland ‘thinking of? We
know the answer to that, don’t we?

Criticism: It’s fascism plain and simple.

Reply: Talk about the pot calling the kettle black! Liberal penologists deny
the basic force that drives Western and Middle Eastern culture: punishment.
By denying that force, liberal penologists who will not punish, simply create
a greater demand for it. Reformers blame the excesses of prison on all kinds
of woes, such as the tyranny of the state, inequality, racism, class conflict,
capitalism—the list goes on: But the responsibility for the excesses of prison
today lies squarely with the reformers themselves, who have undermined the
punishment processes in society, all in the self-righteous name of “doing good.”

The reformers of the nineteenth and twentieth centuries created prisons
as we know them today. Ashamed of punishing, they have swept punish-
ment behind" the secret walls of prison. There it has grown and festered
like a huge ulcer. Guilty about punishing, they have invented programs to
negate the punitive might of prison. Deeply concerned with control, they
have invented community programs of nonpunishment to add on to prison.
All the forms of criminal punishment in use today in the West have been
invented by such reformers. The only exception to that historical fact is the
death penalty. And even there, their efforts to abolish it have contributed
to massive incarceration, because life in prison without parole has been a
price paid by reformers in return for abolition of the death penalty. Not
to mention in jurisdictions where the death penalty still holds, it has been
turned into a long and lengthy form of torture that combines long prison
terms with a final, tantalizing possibility of being put to death. Until prison
took over as the price paid for the abolition of the death penalty in Brit-
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ain and Europe, the excessive use of the lash made up for the big gap in
punishment severity left by its abolition. Robots can manufacture and drive
cars, guide airplanes and drones. They can administer corporal punishment
without the violence of the lash, and—without the intemperate interference
of humans—will punish within reason, without excess.

Criticism: If robots took control of corporal punishment and bodily inca-
pacitation they would end up taking over the world.

Reply: Could they do any worse than humans?

Ciriticism: Only a fascist would advocate corporal punishment of criminals.

Reply: This is an old trick, popular in politics. When you ‘can't beat the logic
of the argument, you attack its advocate. But worse, the argument expresses
an oversimplification about the personality of individuals popularized by famed
psychologists such as Theodore Adorno and his colleagues (7he Authoritarian
Personality) and Hans Eysenck (7he Psychology. of Politics) in the aftermath of
World War II. Adorno invented the “F scale” (F for fascism), which ranked
individuals according to how authoritarian their personalities were. One of
the many items of the scale was whether the individual supported the death
penalty or not. Eysenck constructed a scale that divided people’s personalities
into extroverts and introverts;-the extroverts, of course, being the authoritar-
ians. This gross oversimplification of peoples’ personalities set the basis (and
academic justification) for calling anyone who exercised authority or discipline
a “fascist.” In the twenty-first century, the word is now used in a much broader
sense to refer to.any person who says or does anything one does not like.

Criticism: Using electric shock to punish criminals is disgusting, because
it treats them like dogs.

Reply: The fact is we treat our dogs far better than we treat criminals, though
admittedly our stray dogs do not fare so well. Have you ever been to the
local lost dogs’ home? You can see how they suffer. Putting animals behind
bars is cruel, isnt it? Why are zoos closing, many replaced by free range
animal farms? Putting masses of criminals in prison, many overcrowded, a
significant number in solitary confinement, is far more cruel than a short
sharp shock or two, even if it resembled a dog’s collar (which it wouldn't).

Criticism: Moderate corporal punishment or bodily incapacitation are fan-
tasies that will never happen.
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Reply: While it may not be robotic, electric shock is already widely used in
the courtroom as an instrument of incapacitation. Stun belts are applied to
unruly offenders in the courtroom, who, significantly, are not yet guilty of the
crime for which they will be punished. If we can apply severe electric shock
to those who are not yet guilty—and the amount of shock delivered by these
stun belts, sometimes causing defecation and urination, is far greater than
recommended by moderate corporal punishment—surely moderate corporal
punishment is acceptable for those who have been found guilty of a crime?

Criticism: s there no compassion?

Reply: The same question should be asked of those who support, directly
or indirectly, the continued use of mass incarceration. The very structure
of a prison leaves no room for compassion or forgiveness. The prisoner is
reminded every day of the relentless application of its cruelty, all the while
his family and loved ones suffering the overflow of his punishment, all the
while his body suffering from the violence of prison, the dreaded enforced
boredom of prison life, the incessant authoritarian imposition of the harsh
discipline that a prison demands, all of this dumped on him by his fellow
man. Talk about fascist regimes! Prisons. are exactly that!

Reformers may respond, “We offer rehabilitation, teach them a trade
in prison, offer parole, and help with reentry, so they can lead a better life
after release.” These compassionate solutions for punishment are not what
they seem. It’s a stark case of “doing bad by doing good.” Its Munchausen
syndrome by proxy—we put them in prison in order to treat them later
for the harsh effects of the prison that we put on them in the first place!

Christian conservatives may complain that corporal punishment or
bodily incapacitation leave no room for compassion or forgiveness. However,
one sect of Christianity, the Quakers, in 1829 advocated solitary confinement
of prisoners, there to be given a bible and time to reflect on their sins. Very
good intentions, dont you think? The actual outcomes of this punishment
were described by Supreme Court Justice Samuel Freeman Miller:

A considerable number of the prisoners fell, after even a short
confinement, into a semi-fatuous condition, from which it was
next to impossible to arouse them, and others became violently
insane; others still, committed suicide; while those who stood
the ordeal better were not generally reformed, and in most cases
did not recover sufficient mental activity to be of any subsequent
service to the community.?
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Moderate corporal punishment and bodily incapacitation offer a truly
conservative solution to criminal punishment. They preserve the liberty of
those punished by keeping them within their local communities and, where
necessary, in protective nonprison settings. Those receiving the punishment are
treated with respect, with the aid of robots, their punishments are inflicted
by themselves for themselves. They are not subjects of rehabilitation or some
other social experiment. The cruelty of physical punishment is kept to a
minimum, equally applied.

Finally, by ensuring that punishment is normalized in the ways described
in this book, we make it much easier for all of us to identify with the plight
of the offender, just as we do when we see someone pulled over by a police
car. “There but for the grace of God go 1.” Now that is_real compassion!

Criticism: And what about forgiveness?

Reply: Again, we must question the submerged motives of those who
righteously advocate various reforms as a substitute for punishment, and
question the actual outcomes that result. Restorative justice, for example, is
based on forgiving. It underestimates just-how hard it is to forget, which is
the only way to forgive, dont you think? How does one forgive especially
terrible crimes such as genocide, which, if forgotten, probably make it more
likely that such crimes will be repeated? In fact it asks far too much of the
victims. Jesus set a very high standard of perfection to which no human
could ever come close. “Forgive them Lord, for they know not what they
do.” Really? Need one give examples of the dreadful crimes of genocide that
beg forgiveness? Forgiveness comes affer the punishment. As the German
poet Heinrich Heine famously observed, “One must, it is true, forgive
one’s enemies—but not before they have been hanged.” Pope John Paul
II forgave Mehmet Ali Agca, who shot him in an attempted assassination.
But this occurred only after he had been punished.

Criticism: But what about mercy? How can you advocate such cruelty?

Reply: To repeat yet again, this question should be asked of those who
support any kind of punishment, especially mass incarceration (which most
support by default, because they never provide credible alternatives to it).

Strained or not, there is no place in criminal justice for mercy, at
least while mass incarceration reigns. Commuting a death sentence to life
in prison might be taken as a great act of mercy. But a life in prison is
hardly a gift from Heaven. In fact, even commuting the death penalty to
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five years is hardly merciful. One must again question the motives. The
release of several hundred criminals from prison by Presidents Obama and
Trump on the grounds that their crimes were nonviolent or to alleviate
mass incarceration, was not an act of mercy. The fact that reasons had to
be given to justify the act demonstrates that. For an act of mercy is an
arbitrary, emotional act, independent both of what punishment the offender’s
crime deserved or its effects on the victim. At bottom, therefore, an act of
mercy is a selfish ac—no more, no less—and its effects may or may not
be good, more than likely bad. As shown in 7he Merchant of Venice, only
the powerful (Shylock) can be merciful.* And only the powerless need plead
for it, preferably on their knees.

Criticism: You purposely overlook the good things that prison can do. What
about all the inmates who earn college degrees in prison?

Reply: “Today, prisons are schools for crime. They must become schools
for citizenship.” Thus spoke a passionate advocate of the Bard College
program for inmates.” Who could disagree with ‘this statement? Advocates
recount many examples of the great successes of these programs, a number
of individual lives enriched and eyen, one might say, saved. But consider
this. It costs a lot of money to send your kid to Bard College. Its very
competitive and hard to gain admission. The banner of these programs is,
quite simply, “Commit a crime and go to college for free.” Facetious, you
might say. In fact, as shown throughout this book, the overall statistics on
the rehabilitative effects of prison show that they continue to be schools for
crime and, I would add; always will be until they are abolished.
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A Chronology of Civilized Punishments

8th century Old Testament punishments defined; law-of Moses, “eye for
BCE an eye” pronounced. Maximum number of lashes of forty,
reported in Deuteronomy 25:3!

71 BCE Crassus crucifies six thousand slaves in retaliation for their
revolt.

30 CE Jesus whipped, .crucified.

622 Muhammad flees to Medina. Quran and the Sunnah, along

with their-prescribed punishments, gain acceptance in North
African countries.

800 Shafi‘i systematizes judges’ cases and introduces reasoning (and
therefore punishment) by analogy. Handbooks on Islamic law
follow.

1207 Pope Innocent III issues definition of heresy, ushering in the

era of inquisitions and their tortures.

1478 Start of the Spanish Inquisition.

1530 King Henry VIII passes the Whipping Act.

1693 Witches hanged in Salem, Massachusetts.

1757 Drawing and quartering of Damiens in Paris.

1776 General George Washington petitions Congress to increase

strokes of the lash in military from thirty-nine to one hundred.
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1785

1786
1822
1829
1832
1853

1854

1868
1872

1874
1906

1910
1936

1950s
1952
1965
1968

2011

ApPPENDIX B

Russian Charter to the Nobility exempts nobles from corporal
punishment.

Public whipping post discontinued in Philadelphia.
Martin’s Act in Britain forbids cruelty to animals.
Eastern State Penitentiary opened, October 25.
Anatomy Act ends dissection of murderers in UK.

The Penal Servitude Act establishes prison as a punishment
in itself in the UK, not as a holding facility, as traditionally
used.

Martin’s Act extended to include causing mental suffering to
animals.!

Last public hanging in UK.

Public corporal and capital punishment abolished in Phila-
delphia, signaling the beginning of mass incarceration.

First US military prison opens at Fort Leavenworth, Kansas.

First US Federal Prison for civilians opens in Leavenworth
County, Kansas.

Revolt of the Whip in Brazil.

Brown w. Mississippi, in which US Supreme Court holds a
defendant’s coerced confession violates the due process clause
of the Fourteenth Amendment.

Mass incarceration begins in earnest.
Last public whipping in the United States.
Death penalty abolished in UK.

Jackson v. Bishop, in which Corporal punishment is formally
banned in Arkansas prisons, signaling the formal end of
corporal punishment in US prisons.

Brown v. Plata, in which US Supreme Court rules excessive
prison term to be cruel and unusual according to the Eighth
Amendment.
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is a noticeable lack of scholarly writing concerning the rehabilitative ideal in this
century. For an exception and excellent overview of the rehabilitative ideal and its
consideration by the Supreme Court, see Chad Flanders, “The Supreme Court and
the Rehabilitative Ideal,” Legal Studies Research Papers Series 2014-3, Saint Louis
University School of Law, 2014.

33. Alan M. Dershowitz. Fair and Certain Punishment, Twentieth Century
Fund, Task Force on Criminal Sentencing (New York: McGraw-Hill, 1976). It
is possible that Dershowitz may have shifted his view to come closer to corporal
punishment, given his recent argument for the legality of torture under controlled
circumstances.. See ‘Alan M. Dershowitz, Why Terrorism Works: Understanding the
Threat, Responding to the Challenge (New Haven, CT: Yale University Press, 2002);
“Tortured Reasoning,” in Zorture: A Collection, ed. Sanford Levinson (New York:
Oxford University Press, 2004), 257-80. His detractors are many. See, for example,
Alfred W. McCoy, Torture and Impunity: The U.S. Doctrine of Coercive Interrogation
(Madison: University of Wisconsin Press, 2012), 161-67, though this is an obviously
ideologically biased book. Much of the argument concerning torture revolves around
the issue of whether there is ever any situation in which torture is morally justifiable.
Uwe Streinhoff, On the Ethics of Torture (Albany: State University of New York Press,
2013), calls those who answer “no” to this question the “absolutists.” He recounts
many (imaginary) situations in which torture is obviously justifiable, but many of
these situations are constructed on the basis of his very broad definition of torture.

34. This is most apparent in the use of different forms of the death penalty.
See Newman, 7he Punishment Response, ch. 2.
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35. In colonial America, garrulous women who nagged at their husbands too
much were, appropriately, gagged by the punishment of a metal bridle (called the
“scold’s bridle”) that was placed over their heads and clamped on their mouths, a
painful contraption that responded directly to the offense (also a punishment of
incapacitation, as we will discuss further in chapter 5). Another reflection of the
quality of the crime in the punishment was to punish a criminal on the very spot
where the offense occurred, a practice in English criminal law up until the eighteenth
century. Or certain parts of the body were identified as the seat of the crime: to
cut out the heart of a traitor, remove the kidneys of a thief, remove the genitals of
a rapist or adulterer (also punishments of incapacitation). William Andrews, Bygone
Punishments (London: William Andrews. 1899).

36. Dante Alighieri, Hell, trans. Dorothy L. Sayers (London: Penguin, 1955).
For an excellent analysis of Dante’s unique theory of punishment applied to modern
criminal justice, see Robert A. Ferguson, Inferno: An Anatomy of American Punish-
ment (Cambridge, MA: Harvard University Press, 2014). And, for its relationship to
vengeance, see Pietro Marongiu and Graeme Newman, Vengeance: The Fight against
Injustice (Totowa, NJ: Rowman and Littlefield, 1987), ch. 4.

37. The application of “day fines” in Finland and other Scandinavian coun-
tries attempts to get around this problem. The fine'is made proportional to traffic
offenders’ incomes. It is an example of the “redistribution of punishment.” See
Suzanne Daley, “Speeding in Finland Can Cost a Fortune, If You Already Have
One,” New York Times, April 25, 2015.

38. In fact, there are some crimes for which fines appear to punish indirectly
the victim as much or more than the offender. It has become the practice, for
example, to fine husbands for assaulting their wives, a punishment that seems to
encourage the “overflow” of the punishment on to the wife.

39. We also know that forced labor is the least productive. It would become
a very expensive way to “repay’ the crime. In fact, the state would end up paying
for it just as it-did in“the so-called prison factories that were supposed to pay for
themselves at the beginning of the twentieth century. Instead, they were a dismal
failure. Chief Justice Burger’s call in 1985 for the reintroduction of prison factories
is yet another cry of the conservative’s paradox. He wants severe punishment; prisons
are the only currently available severe punishment; but they cost far too much. Any
penologist knows that prison factories have not, and cannot, work. See, for example,
John A. Conley, “Prisons, Production, and Profit: Reconsidering the Importance of
Prison Industries,” Journal of Social History 14, no. 2 (1980): 257-75.

40. For a positive look at the prison industry see UNICOR’s report that, as
of 2017, there were 17,041 inmates participating in the federal prison industries
program. UNICOR, Federal Prison Industries, Inc.: Annual Management Report, Fiscal
Year 2018, https://www.unicor.gov/publications/reports/FY2018_AnnualMgmtReport.
pdf. A recent study by the National Institute of Justice reported that there was no
significant difference in recidivism rates, after three years, between those who were
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in work release programs and those who were not. Cindy J. Smith et al., “Cor-
rectional Industries Preparing Inmates for Re-entry: Recidivism and Post-release
Employment,” research report submitted to the US Department of Justice, May
2006, hteps://www.ncjrs.gov/pdffiles1/nij/grants/214608.pdf.

41. Eliana Rae Eitches, “Coerced Prison Labor without Union Protection: The
Exploitation of the Prison Industrial Complex” (Academic Commons, Columbia
University Libraries, 2010), doi:10.7916/D8VX0QZB.

42. The argument is made most strongly by Morris and Tonry, Berween
Prison and Probation. They also presume that the lower prison rates of European
countries are somehow due to their use of fines. This ignores the cultural differences
in attitude towards punishment, not to mention that the prison rates are driven by
many factors, the crime rate being an obvious, but not the only, one.

43. There are probably over one thousand books and articles condemning
the use of mass incarceration. Jonathan Simon, “Mass Incarceration on Trial,”
Punishment and Society 13, no. 3 (2011): 251-55, provides a careful analysis of
the implications of the Supreme Court decision of Brown v. Plata for the future of
mass incarceration in America; Ernest Drucker, A Plague of Prisons: The Epidemiology
of Mass Incarceration in America (New York: New Press, 2013); Mary D. Looman
and John D. Carl, A Country Called Prison: Mass Incarceration and the Making of
a New Nation (New York: Oxford University Press, 2015).

Chapter Five

1. While there are many methodological issues involved, the majority
of research does not show that prison terms and other types of criminal justice
interventions reduce crime rates. Daniel S. Nagin, “Deterrence in the Twenty-First
Century,” Crime'and Justice 42, no. 1 (2013): 199-263.

2. Anthony'A. Braga and David L. Weisburd, “The Effects of Focused Deter-
rence Strategies on Crime: A Systematic Review and Meta-analysis of the Empirical
Evidence,” Journal of Research in Crime and Delinquency 49, no. 3 (2011): 323-58.
See also Ross Homel, “Drivers Who Drink and Rational Choice: Random Breath
Testing and the Process of Deterrence,” in Routine Activity and Rational Choice, ed.
Ronald V. Clarke and Marcus Felson, Advances in Criminological Theory 5 (New
Brunswick, NJ: Transaction, 1993), 59-84; Beau Kilmer et al., “Efficacy of Frequent
Monitoring with Swift, Certain, and Modest Sanctions for Violations: Insights from
South Dakota’s 24/7 Sobriety Project,” American Journal of Public Health 103, no.
1 (2013): e37—e43. For a critical appraisal of the ineffectiveness of deterrence from
a legal point of view, see Kevin C. Kennedy, “A Critical Appraisal of Criminal
Deterrence Theory,” Dickinson Law Review 88, no. 1 (1983): 1-13.

3. A rare study of the deterrent effects of corporal punishment on children
in the classroom avoids some of the complexities of the criminal justice system. See
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Harold A. Hoff, Corporal Punishment: Is It Effective? An Empirical Study of School
Punishment Records (n.p.: Create Space Independent Publishing, 2014).Though this
study has its own methodological problems, the conclusions of this study were that
(1) corporal punishment reduced recidivism of children younger than fifteen and
(2) drastically increasing the intensity of corporal punishment did not increase its
deterrent effect. Though methodologically questionable, the author claimed that the
effectiveness of corporal punishment in the schools studied (Canada, Australia, and
England) was more effective than the deterrent effect of prisons in the United States.

4. See, for example, the rancorous debate in the section titled “Directions in
Deterrence Theory and Policy” in Criminology and Public Policy 15, no. 3 (2016):
721-8306.

5. Little new research on the effectiveness of punishment in general has
been conducted since that time, and practically none on corporal punishment itself.
Most reviews of the research affirm the considerable effectiveness of punishment,
including corporal punishment, in controlling behavior, although all add that there
may be negative side effects. See Jeanne Ellis Ormrod, “Applications of Instrumental
Conditioning,” in Human Learning, 6th ed. (New York: Pearson, 2012), 113-25.
Research on humans continues, particularly on individuals with various kinds of
disabilities who are unable to function unless the unwanted behaviors or body
movements can be suppressed. Negative stimuli such as nasty tasting substance, loud
noise, and nausea-inducing drugs are used to treat some disorders such as alcoholism
or smoking. In the 1960s and 1970s the approach was used to treat homosexuality
(then considered an illness), resulting in serious complications. The APA (American
Psychological Association) has banned its use in this case. Research suggests that
negative stimuli may suppress.unwanted behaviors but that its effectiveness for the
long term has not been established. W. Stewart Agras, “Behavior Therapy in the
Management of Chronic Schizophrenia,” American Journal of Psychiatry 124, no. 2
(1967): 240-43; Ricks Warren and Robert T. Kurlychek, “Treatment of Maladap-
tive Anger and Aggression: Catharsis vs. Behavior Therapy,” Corrective and Social
Psychiatry and Journal of Behavior Technology, Methods and Therapy 27, no. 3 (1981):
35-139; Sandra L. Harris and Robin Ersner-Hershfield, “Behavioral Suppression
of Seriously Disruptive Behavior in Psychotic and Retarded Patients: A Review of
Punishment and Its Alternatives,” Psychological Bulletin 85, no. 6 (1978): 1352-75;
Saul Axelrod and Jack Apasche, eds., 7he Effects of Punishment on Human Behavior
(Cambridge, MA: Academic Press, 2013). Electronic dog collars are widely available
on the market. It is also important to understand that most aversive therapy (that
is, painful therapy) uses a “classical conditioning” model requiring that the pain be
applied contiguous with the behavior to be suppressed. Of course, in the criminal
justice system, this is impossible. The punishment always comes affer, often well
after, the forbidden behavior. Even in other settings, such as home or school, the
punishment almost always comes after the infraction, not at the same time. A
recent study of what I would call “virtual punishment” (human subjects, usually
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university students, are provided with scenarios, and they answer questions about
them) tested the celerity and certainty of punishment in criminal justice settings.
They discovered a U curve of deterrence where certainty was extremely effective,
as was uncertainty when celerity was not. Johannes Buckenmaier, Eugen Dimant,
Ann-Christin Posten, and Ulrich Schmidt, On Punishment Institutions and Effective
Deterrence of Illicit Behavior (Kiel Working Paper 2090, Kiel Institute for the World
Economy and University of Johannesburg, 2017).

6. Robert Martinson, “What Works? Questions and Answers about Prison
Reform,” Public Interest 35 (Spring 1974): 22—54. There have been some attempts
to resurrect the finding of Martinson and many attempts to soften his dictum. See,
for example, Rick Sarre, “Beyond “What Works?’A 25 Year Jubilee Retrospective
of Robert Martinson’s Famous Article,” Australian and New Zealand Journal of
Criminology 34 (2001): 38—46; Paul Gendreau and Robert R. Ross, “Revivification
of Rehabilitation: Evidence from the 1980s,” Justice Quarterly 4, no. 3 (1987):
349-407. The nothing works thesis was again affirmed by David Farabee, Rethinking
Rehabilitation (Washington, DC: AEI Press, 2005); followed by another attempt to
neutralize his thesis by Francis T. Cullen, Paula Smith, Christopher T. Lowenkamp,
and Edward J. Latessa, “Nothing Works Revisited: Deconstructing Farabee’s Rethinking
Rehabilitation,” Victims and Offenders 4, no. 2 (2009): 101-23.

7. Of course, much psychological research on punishment has also investigated
the effects of rewards on changing behavior. See Laetitia B. Mulder, “The Difference
between Punishments and Rewards in Fostering Moral Concerns in Social Decision
Making,” Journal of Experimental Social Psychology 44, no. 6 (2008): 1436-43.

Clearly, this presents a problem in criminal justice where it is inconceivable
that criminals would be rewarded for their crimes rather than punished. Yet the novel
by famed learning psychologist B. F. Skinner, Walden II, imagined such a society.

8. Robert Graham Caldwell, Red Hannah: Delawares Whipping Post (Phila-
delphia: University of Pennsylvania Press, 1947). Caldwell’s views against whipping
were vigorously advanced, which probably affected his objectivity. For a more detailed
analysis and discussion of bias in the research, see Graeme R. Newman, Just and
Painful: A Case for the Corporal Punishment of Criminals (New York: Macmillan,
1983), ch. 13.

9. For a more detailed discussion of the committee’s bias, see Newman, Just
and Painful, ch. 13.

10. The Home Office Committee did locate two cases in which whipping
alone was the punishment, and actually found that whipping had a decided deter-
rent effect. Of course, because of the small sample, we cannot draw any definite
conclusions from such observations.

11. Departmental Committee on Corporal Punishment, Command Paper, No.
5684, Honourable Edward Cardogan, chairman (London: HMSO, 1938).

12. The committee was confronted with some good arguments. For example,
some witnesses complained that merely to give a juvenile probation for an offense
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that might have included very substantial damage to property and even to life and
limb did not seem just, or at least failed to fit the punishment to the crime (retri-
bution). Yet the committee dismissed this evidence on the grounds that it could not
allow criminal justice to be “dominated by these few exceptions,” and that it was
by its deterrent value that corporal punishment should be judged. The committee
had set as its task to discover whether corporal punishment had deterred crime in
England and Wales, and its conclusion was, predictably, that it could not be shown
to have done so, and therefore should be abolished.

13. Committee on Corporal Punishment, Command Paper.

14. The committee never considered seriously the possibility of using corporal
punishment in and of itself without prison, except in the case of juveniles, for whom
it was also rejected because it was not in line with the treatment philosophy. All of
the data on which it based its conclusions were data in which corporal punishment
had been administered in addition to a prison term (as in the Caldwell study), so
that it was never possible to separate the effects of the two. For a more extensive
analysis of the research and bias in both the Caldwell and British Home Office
studies, see Newman, Just and Painfiul.

15. Whether or not it is a justified criticism itself remains an open question,
since some argue that the reason there are disproportionately more minorities in
prison is that they commit a disproportionate’ amount of crime. Heather MacDon-
ald, “Obama’s Tragic Let ’Em Out Fantasy,” Wall Street Journal, October 23, 2015.

16. We have seen that there are some situations in which individual (not
general) deterrent techniques were not too different from the position advanced by
the defenders of classic retribution, in which the aim was to punish only a specific
piece of behavior, leaving the individual untouched. To repeat, punish the act, not
the actor. This would mean, among other things that punishing an individual for
a second or subsequent offense, as occurs with “three strikes” laws advocated by
utilitarians of various stripes is morally offensive to retribution, especially if the
severity of the punishment was increased in conjunction with each repeated offense.
The classic exposition of this view of retribution is J. D. Mabbott, “Punishment,”
Mind 48, no.~190 (1939): 152-67.

Chapter Six

1. Michel Foucault, Madness and Civilization: A History of Insanity in the
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4. For example, replacing the dreadful Rikers Island jail with a series of
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Progressive Prison,” Correctional Law Reporter, June/July 2017.

5. Jess Maghan, “Long-Term and Dangerous Inmates: Maximum Security
Incarceration in the United States” (working paper, Great Cities Institute, College
of Urban Planning and Public Affairs, University of Illinois at Chicago, 1996).

6. One can do it within maximum security institutions, but predicting vio-
lence outside of those institutions is unreliable. See Henrik Belfrage, Ran Fransson,
and Susanne Strand, “Prediction of Violence Using the HCR-20: A Prospective
Study in Two Maximum-Security Correctional Institutions,” journal of Forensic
Psychiatry 11, no. 1 (2000): 167-75. What appears to be a possible exception is
the work by Richard Berk using massive quantities of data to develop algorithms
to predict future offending. Claims of over 90 percent accuracy of predicting who
will commit are certainly striking. See Trey Popp, “Black Box Justice,” Pennsylvania
Guazette, September/October 2017; Richard Berk and Justin Bleich, “Statistical Pro-
cedures for Forecasting Criminal Behavior: A Comparative Assessment,” Criminology
and Public Policy 12, no. 3 (2013): 513-44. There are considerable moral, ethical
and legal problems that lie in the way of these robotic solutions. See Alexandra
Chouldechova and Max G’Sell, “Fairer and More Accurate, but for Whom?,” June
30, 2017, arXiv:1707.00046.
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12. Valid data are particularly difficult to find. Generally, at any one time
there are probably about eighty to a hundred thousand criminals in solitary con-
finement. “Supermax” prisons are commonly a repository for extended solitary
confinement, some inmates spending years or even decades in solitary. See Solitary
Watch for a useful collection of facts and figures, http://solitarywatch.com/facts/faq/.
The movement for abolition of solitary confinement is growing. See, for example,
Amy Fettig, “What Is Driving Solitary Confinement Reform?,” Correctional Law
Reporter, October/November 2016.

13. One is reminded of Murderers among Us, the title of Simon Wiesenthal’s
book in which he recounted his pursuit of Nazi war criminals. Many such individ-
uals lived among ordinary people who had no idea of their previous crimes. Simon
Wiesenthal, Murderers among Us (New York: McGraw-Hill, 1967).

14. The pivotal Supreme Court case was Smith v. Doe, 538 U.S. 84, 89
(2003), where it found that sex offender registries were administrative, not puni-
tive, and therefore were not unconstitutional according to the Eighth Amendment.
Recent cases have argued that they violate the due process clause of the Fourth
Amendment. Of course, if we applied this argument to prison, the same would
apply. For an exhaustive review, see Catherine L. Carpenter and Amy E. Beverlin,
“The Evolution of Unconstitutionality in Sex Offender Registration Laws,” Hastings
Law Journal 63, no. 4 (2012): 1071-1133.

15. See, for example, Joan Petersilia, House Arrest (Washington, DC: US
Department of Justice, National Institute of Justice, 1988); US Probation and Pretrial
Services, Home Confinement, Court and Community (n.p.: author, 2000), http://
www.nhp.uscourts.gov/sites/default/files/pdf/cchome.pdf; Paul J. Hofer and Barbara
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Justice System (Washington, DC: Federal Judicial Center, 1987).
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range from total ‘confinement to the home, physically, to allowance of visitors,
allowance to visit a doctor or go shopping, and so on. Many uses of these options
are commonly applied to probation or parole, but they threaten incarceration if
the rules are broken.

17. See, for example, Erving Goftman, Asylums: Essays on the Social Situation
of Mental Patients and Other Inmates (New York: Doubleday, 1961), probably the
most influential book that spawned the deinstiutionalization movement. See also
note 27 in chapter 4.

18. Christian Haasen et al., “Heroin-Assisted Treatment for Opioid Depen-
dence: Randomised Controlled Trial,” British Journal of Psychiatry 191, no. 1 (2007):
55-62.
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22. Arye Rattner, “Convicted but Innocent: Wrongful Conviction and the
Criminal Justice System,” Law and Human Behavior 12, no. 3 (1988): 283-93.
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see Newman, 7he Punishment Response.
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Anderson, ed., This Will Hurt: The Restoration of Virtue and Civic Order (New York:
National Review Books, 1995), for a collection of essays reaffirming the connection
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30. Dante Aleghieri, Hell and Purgatory, trans. Dorothy L. Sayers (London:
Penguin, 1955).

31. While vengeance does play an important part in Dante, it is more an
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the same model applies to juvenile gang “warfare”: Sanyika Shakur, Monster: The
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41. See Dagger, “Restitution, Punishment, and Debts,” for an extensive and
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ed. (Montclair, NJ: Patterson Smith, 1970).
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ed. (New York: Harrow and Heston, 1995), ch. 15, for a review. Recent statistics
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on Trial: A Remarkable Court Decision and the Future of Prisons in America (New
York: New Press, 2014). For an excellent review and commentary on his thesis,
see James E. Robertson, review of 7he Return of the Medical Model: Disease and the
Meaning of Imprisonment from John Howard to Brown v. Plata, by Jonathan Simon,
Correctional Law Reporter, October/November, 2013.

80. Kim J. Masters, “Physical Restraint: A Historical Review and Current
Practice,” Psychiatric Annals 47, no. 1 (2017): 52-55.

81. “Establishment of Minimum Safety and Security Standards for Private
Companies That Transport Violent Prisoners,” 66 FR 64934, proposed rule by the
Justice Department, December 17, 2001, https://www.federalregister.gov/
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documents/2001/12/17/01-30937/establishment-of-minimum-safety-and-security-
standards-for-private-companies-that-transport-violent.

82. James K. McAfee, Christopher Schwilk, and Megan Mitruski, “Public
Policy on Physical Restraint of Children with Disabilities in Public Schools,” Edu-
cation and Treatment of Children 29, no. 4 (2006): 711-28.

83. Jackson v. California, 135 S. Ct. 677 (2014).

84. Much of the appeal argument revolves around whether the restraint
device is visible or not. It is well established that visible shackles and other restraints
may prejudice the jury against the defendant. For an overview of these cases, see
Stephenson v. Wilson, 629 E3d 732 (7th Cir. 2011). The Indiana Supreme Court
has banned the use of stun belts. See Stephenson v. State, 864 N.E.2d 1022, 1033
(Ind. 2007). “The use of a stun belt, if perceived by the jury, produces all of the
results that shackling does.” Stephenson v. Wilson, 629 E3d 732,733 (7th Cir.
2011).

85. Ben Norton, “Scathing U.N. Report: ‘Structural Racism’ Endures in
U.S., and the Government Has Failed to Protect African-Americans’ Rights,” Salon,
October 7, 2016.

86. Peters, Crime and Punishment, ch. 5.

87. Commission on Human Rights, UN.Commission on Human Rights,
Resolution 2003/32, “Torture and Other Cruel, Inhuman or Degrading Treatment
or Punishment,” E/CN.4/RES/2003/32; April 23, 2003, https://www.refworld.org/
docid/43£313310.heml.

88. “Moratorium on the Use of the Death Penalty,” United Nations General
Assembly, Sixty-Seventh Session, December 20, 2012, hteps://undocs.org/en/A/
RES/67/176, with 111 countries voting in favor, 41 against, and 34 abstentions
(another 7 countries were absent at the time of the vote).

89. Peters, Crime and Punishment, ch. 5.

90. “France,” World Prison Brief, http://www.prisonstudies.org/country/france.

91. For an outstanding legal and historical review of the tortured track to the
Plata decision, see Jonathan Simon, “Return of the Medical Model: Disease and the
Meaning of Imprisonment from John Howard to Brown v. Plata” Harvard Civil
Rights-Civil Liberties Law Review 48, no. 1 (2013): 217-56.

92. This is a complicated issue, since research that has looked at this prob-
lem has difficulty separating out the selection problem (more psychopaths join
the military) from the environmental effects such as PTSD resulting from active
combat. In general, it seems that serious crime rates are lower for military personnel
compared to ordinary citizens. See, for example, Daniel Engber, “Is There a Lot of
Crime on Military Bases? Not as Much as You'd Think,” Slate, November 5, 2009,
heep://www.slate.com/articles/news_and_politics/explainer/2009/11/is_there_a_lot_
of_crime_on_military_bases.html. The crime rates for locals in Okinawa compared
to the local US Military base are much higher than the military for all types of
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crimes, including heinous crimes, according to Wikipedia: https://en.wikipedia.org/
wiki/United_States_Forces_Japan#Crime. Overall, the prison rate of US veterans
compared to nonveterans is lower: Jennifer E. Bronson et al., Veterans in Prison and
Jail, 2011-2012 (Washington, DC: Bureau of Justice Statistics, 2015).

Chapter Ten

1. Among those who underestimated the power of technology were Neil
Postman, Technopoly: The Surrender of Culture to Technology (New York: Vintage,
1993); William G. Staples, 7he Culture of Surveillance: Discipline and Social Con-
trol in the United States (New York: St. Martin’s, 1997); Everyday. Surveillance:
Vigilance and Visibility in Postmodern Life (New York: Rowman and Littlefield,
2000).

2. Opposition to punishment through surveillance and incapacitation without
prison has already shown itself, calling it “e-carceration” and the “newest Jim Crow.”
This reveals the conflicted thinking of the liberal opposition to mass incarceration
when faced with the (very unlikely) reduction in the'use of prison as a punishment.
It labels credible alternatives to prison as though' they are as bad as or worse than
prison, which, given the liberal opposition to mass incarceration and prison, is surely
not possible. As we have seen throughout this book, any use of prison will lead
to mass incarceration. See Michelle Alexander, “The Newest Jim Crow,” New York
Times, November 11, 2018; Fred Cohen, “E-carceration: A Comment,” Correctional
Law Reporter, February/March 2019.

3. Statistic Brain Research Institute, “Driving Citation Statistics,” http://
www.statisticbrain.com/driving-citation-statistics/.

4. Douglas Husak, Overcriminalization: The Limits of the Criminal Law (New
York: Oxford University Press, 2009).

5. A student of corrections may recognize that I have just described a system
for the individualization of punishment, an approach in early twentieth-century
corrections once revered by judges, the belief that “each case is unique.” It is, of
course, ridiculous to imagine that such an individualized punishment could be
achieved by a prison term of any length. Not so with MCP. Raymond Saleilles,
The Individualization of Punishment (Boston: Little, Brown, 1911).

6. Insurance companies already offer insurance to potential victims of
crime, such as, for example, coverage for identity theft. See Graeme R. Newman,
The Problem of Identity Theft, guide no. 25 (Washington, DC: Center for Problem
Oriented Policing. 2004).

7. Newman, Graeme R. “A Market Approach to Crime Prevention.” In Design
against Crime: Crime Proofing Everyday Products, edited by Paul Ekblom (Boulder,
CO: Lynne Reinner, 2012), 87-106.

8. Thus, thinking of punishment as a commodity is much different from
thinking of it as “social capital” of a society.
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9. Jennifer Pak, “How Does China’s Social Credit System Work?,”
Marketplace, February 13, 2018, https://www.marketplace.org/2018/02/13/world/
qa-china-s-social-credit-system.

10. The move to reduce automobile accidents and death by improving their
design has a long history. See Graeme R. Newman, “Car Safety and Car Security:
An Historical Comparison,” Crime Prevention Studies 17 (2004): 217-48.

11. Joshua D. Freilich and Graeme R. Newman, “The New Criminology of
Crime Control,” Annals of the American Academy of Political and Social Science 679
(2018): 8-18.

12. Can corporal punishment be administered in such a way as to minimize
its violence? Most certainly. In fact the attempt by some to equate corporal punish-
ment with violence is a cheap trick. See, once again, Murray A. Straus, Beating the
Devil Out of Them: Corporal Punishment in American Families (New York: Lexington,
1994). Straus claims that even the slightest tap on the hand is violent. Yet he seems
to exclude a sudden loud noise, even though one may argue that this stimulus can
and does assault the body’s senses more than would a “slap on-the wrist.” Similarly,
while corporal punishment historically may have its origins in violence, so prison
may have its origins in slavery. See J. Thorsten Sellin, Slavery and the Penal System
(New York: Elsevier, 1976); Loic Wacquant, “The New Peculiar Institution’> On
the Prison as Surrogate Ghetto,” 7heoretical Criminology 4, no. 3 (2000): 377-89.

Appendix A

1. See, for example, Tina Wan, “The Unnecessary Evil of Plea Bargaining:
An Unconstitutional Conditions Problem and a Not-So-Least Restrictive Alterna-
tive,” Southern California Review of Law and Social Justice 17, no. 1 (2007): 33-61.

2. In re Medley, 134 U.S. 160 (1890). |

3. Approvingly quoted by Sigmund Freud in his classic Civilization and its
Discontents, trans. James Strachey (New York: W. W. Norton, 1961), 57.

4. Shakespeare did not quite have it right. The oft quoted lines “The quality
of mercy is not strained” and “It droppeth like the gentle rain from heaven” fail
to acknowledge its selfish side: to make the (powerful) giver of mercy feel morally
superior to the object of punishment when it is transformed into mercy.

5. Ellen Condliffe Lagemann, Liberating Minds: The Case for College in Prison
(New York: New Press, 2016), 3.

Appendix B

1. The criminal prosecution of animals has a long history. See E. P. Evans,
The Criminal Prosecution and Capital Punishment of Animals (London: Faber and
Faber, 1987).
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